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PROGRAME OUTCOME

Company Law and Secretarial Practice represent the fundamental knowledge and exposure
of Creation of company, Company meeting and rights and duties of company secretary. This
paper presents the formation of companies, writing of Minutes and Agenda, Appointment and
Removal of Directors.

PROGRAME LEARNING OUTCOME

e To enhance student’s knowledge on formation of company, Documents required and
company meetings.

e To impart students knowledge in the area of Secretaria

UNIT I

Companies Act 1956 Vs Companies Act 2013 - Forma i romotion - Meaning
- Promoters - Functions - Duties of Promoters ertificate of
Incorporation - Memorandum of Association - i orandum -
Doctrine of Ultra vires - Articles of Association - i ration of
Articles.

UNIT Il

Directors - Qualification and Disqualificatio i Irectors - Removal
of Directors - Director’s remuneration - Powers rectors - Liabilities of
Directors.

UNIT 111

Company Meetings - Kinds - Boa i General Meeting - Extra Ordinary

nel (KMP) - Compény Secretary - Meaning - Definition - Types -
alifications - Appointment and Dismissal - Power - Rights - Duties -

Winding up - Official [igurdators - National Company Law Tribunal - E - Governance -
Ministry of Corporate Goye
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UNIT |
SYLLABUS

Companies Act 1956 Vs Companies Act 2013 -Formation of Companies -Promotion -Meaning -
Promoters -Functions -Duties ofPromoters -Incorporation -Meaning —Certificate of Incorporation
-Memorandum ofAssociation -Meaning -Purpose -Alteration of Memorandum -Doctrine of Ultra
vires -Articles of Association -Meaning -Forms -Contents -Alteration of Articles.

Company Law

Corporate law (also known as business law or enterprise law or company law) is the body of
law that applies to the rights, relations, and conduct of persons, companies, organizations and
businesses.

It regulates how corporations, investors, shareholders, directors, employees, creditors, and
other stakeholders such as consumers, the community, and the environment interact with one
another.

Corporate law is a part of a broader company’s law (or law of business associations). It is often
considered to be a branch of civil lawand deals with issues of both private law and public law.

The most prominent kind of company, usually referred to as a "corporation”, is a "juristic
person”, i.e. it has separate legal personality, and those who invest money into the business
have limited liability for any losses the company makes, governed by corporate law.

The largest companies are usually publicly listed on stock exchanges around the world. Even
single individuals, also known as sole traders may incorporate themselves and limit their liability
in order to carry on a business. All different forms of companies depend on the particular law of
the particular country in which they reside.

Other types of business associations can include partnerships (in the UK governed by the
Partnership Act 1890), or trusts (like a pension fund), or companies limited by guarantee (like
some community organizations or charities). Under corporate law, corporations of all sizes
have separate legal personality, with limited or unlimited liability for its shareholders.
Shareholders control the company through a board of directors which, in turn, typically delegates
control of the corporation's day-to-day operations to a full-time executive. Corporate law deals
with firms that are incorporated or registered under the corporate or company law of a sovereign
state or their sub-national states. The four defining characteristics of the modern corporation are:

o Separate legal personality of the corporation (access to tort and contract law in a manner
similar to a person)

o Limited liability of the shareholders (a shareholder's personal liability is limited to the value
of their shares in the corporation)
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o Shares (if the corporation is a public company, the shares are traded on a stock exchange)
o Delegated management; the board of directors delegates day-to-day management of the
company to executives

In many developed countries outside the English speaking world, company boards are appointed
as representatives of both shareholders and employees to "codetermine” company
strategy.!! Corporate law is often divided into corporate governance (which concerns the various
power relations within a corporation) and corporate finance (which concerns the rules on how
capital is used).

The law of business organizations originally derived from the common law of England, but has
evolved significantly in the 20th century. In common law countries today, the most commonly

addressed forms are:
4 W M\ .

o Corporation

e Limited company

e Unlimited company

o Limited liability partnership

e Limited partnership

« Not-for-profit corporation

o Company limited by guarantee
« Partnership

e Sole Proprietorship
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Difference between Companies Act 2013 vs Companies Act 1956

S| | Point Companies Act 2013 Companies Act 1956

No

1 Financial Year Companies must have their financial | Companies were permitted to have

year ending on 31 Mar every year financial year ending on a date
decide by Company

2 Formats of Schedule 111 Schedule VI
Financial
Statement

3 Maximum No of | As per rules, subject to Max 10 in banking business and 20 in any
Partners 100.currently is 50 . other business.

4 Max 200 excluding past and present 50 excluding past and present
Shareholders in employees employees
Pwvt Lid Company

5 One Person Company which has only one person | Did not exist
Company (OPC) | (natural person) as its member

5] Issue of Share at | Section 53 prohibits issue of shares | Section 79 permitted issue of shares
discount at a discount However, Section 54 at a discount.

permits issue of ESOPs to its
employees at a discount.

8 Security Utilisation of Securities Premium Utilisation of Securities Premium
Premium Reserve is provided in Section 52(2) | Reserve was provided in Sec 77A and
Reserve 78

4

in Arrears

Articles of Association, the maximum
interest chargeable on Calls-in-
arrears is 10% p.a.

9 | Aricle of Table F applies where Companies Table A applied where Companies
Association Limited by shares does not adapt did not adopt their own Articles of
their own Articles of Association. Association.
10 | Interest in Calls In the absence of a clause in the In the absence of a clause in the

Articles of Association, maximum
interest chargeable on Calls-in-
arrears was 5% p.a.
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11 | Interest in Calls In the absence of a clause in the In the absence of a clause in the
in Advance Articles of Association, the maximum | Articles of Association, the maximum
interest payable on Calls-in-advance | interest payable on Calls-in-advance
is12% p.a. was 6% p.a.
12 | Minimum Sec39 a company shall not allot Sec 69 the requirement of minimum
Subscription Securities unless the amount stated | subscription was with respect to
in the prospectus as minimum Shares only
subscription has been subscribed &
the sum paid

Company Formation:

* Choice of form of business entity

* Procedure for Incorporatio companies

* Conversion of Companies

» Commencement®f business

invested, advanta one form of business on another etc. Nature, Form and Types of
Business Enterprises ess enterprises can be broadly divided into two broad categories,
namely, one which isgaon-corporate in form and the other which has a corporate character.
Enterprises which fall in the former category are sole proprietorship, partnerships and Hindu
Undivided Family. Business organization which comprises the latter category is companies
and co-operative undertakings. The basic difference between the corporate and the non-
corporate form of organization is that while a non-corporate form of business can be started
without registration, corporate bodies cannot be set up without registration under the laws

which govern their functioning. Non-Corporate Form of Business Enterprises (1) Sole
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proprietorship: In this form of business organization, an individual normally uses his own
capital, skill and intelligence to carry out some business activity. He is entitled to receive all
the profits and gains of his business and also assumes all the risk of ownership. The sole
proprietor exercises full control over the affairs of his business. As there is no legal
obligation to supply any information regarding his business to anyone, he can maintain
maximum secrecy in conducting his business affairs. This type of organization is particularly
suitable for businesses which are small in size and where risk and capital involved are not
very large.

2. Joint Hindu Family/Hindu Undivided Family: Ingthi usiness ownership, all

The joint Hindu family firm comes into i i w and not
by any contract.

3. Partnership: In this form of
resources to form a partnershi

ol up their

Corporate Form of Bu s Enterprises

1. The Co-operative Organization Co-operative organization is a voluntary association with
unrestricted membership and collectively owned funds, organized on democratic
principle of equality by persons of moderate means and incomes, who join together to
supply their needs and wants through mutual action, in which the motive of production
and distribution is service rather than profit. Besides being a form of ownership
cooperative organizations are a means of protecting the interests of the relatively weaker
sections of society against exploitation by big businesses operating for the maximization
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of profits. The basic feature which differentiates the co-operative organization from other
form of business enterprises is that its primary motive is service to the members rather
than making profits. A co-operative society is required to be registered under the Co-
operative Societies Act, 1912. The co-operative societies receive a number of special
concessions from the law and the Government, in order to encourage healthy
development of Co-operatives. By virtue of Companies (Amendment) Act, 2002 effective
from 6th February, 2003, a new Part IXA has been added to the Companies Act, 1956 in
connection with ‘Producer Companies’, the incorpor. which has now become
possible under the provisions of the Act. Thisdpart of the Act deals with the
corporatization of cooperative societies.

2. Company: This type of organization is character at ownership and
management are separate. The capital of of people
called shareholders who entrust the manag i f persons

known as the Board of directors. ifi reated by

constitute it. As a natural consequ i ty of shares, the
i of organization is

of Executive Program. It has also covered
f corporate form of business at length. Taking into
@ requirement of the indiidual case and all the aspects of the various forms of
ies,the decision of the'right type of business entity should be taken.

Promoters:

Promoter is the persongWho comes first in the chronological order of company incorporation
process. Promotion of company is tiring and tardy work as it comprises variety of activities.
Promoters of the company are like parents of the company who give birth to the company as a
child. Promotion includes conception of idea, incorporation, floatation and commencement of
business. Promoters are deeply involved in the incorporation process and almost do everything
for making a company. Formation of company is work related with compliance of laws,
regulators and authorities which involves an integrated team work by various people led by
promoters. Company is a mode of doing business which is run of the motive of profit

maximization. Entrepreneurship depends on modus operandi chosen by businessmen from sole
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proprietorship, Hindu Undivided Family, firm, Limited Liability Partnership and Company. We
know that a company is the best suited legal device for running business and commerce because
of separate legal existence, limited liability, wealth management and corporate financing. As we
are aware that we have a fundamental right to do business 1 which results in a fundamental right
to form a company as well but if promotion is done for fraudulent activities or in promotion
scams are committed or position is misuses the law has to come in action. In this module we
shall discuss about all dimensions related with promoters and promotion of company.

Definition:

The term promoter was not defined in Compani as frequently used in

annual return referred to

(b) Who has contfol over the affairs of the company, directly or indirectly whether as a
shareholder, director or otherwise; or

(c) in accordance with whose advice, directions or instructions the Board of Directors of
the company is accustomed to act: Provided that nothing in sub-clause (c) shall apply to a person
who is acting merely in a professional capacity.

Prepared by Aravindaraj K, Assistant Professor, Department of Commerce, KAHE 7/19




KARPAGAM ACADEMY OF HIGHER DEUCATION

CLASS: 11B.COM  COURSE NAME: COMPANY LAW AND SECRETARIAL PRACTICE
COURSE CODE: 16PAU403A UNIT: | (COMPANIES ACT)
BATCH: 2016-2019

Promoters’ Activities:
A promoter does a range of activities comprising the following:

I. Conceiving the scheme of forming co./suitable company for the business

i Assembling the required number of subscribers;

Iii. Applying for Corporate Identity Number (CIN), Global Location Number (GLN)
& PAN/TAN to relevant authorities;

iv. Getting documents of company i.e., Artic
executed and registered,;

Memorandum prepared,

V. Finding bankers, brokers and legal advis

Vi.

Vii. i benture or
viil. corporate

financing and disclos i iodi Registrar of
Companies, Regional Dire Affairs, Foreign
Investment Promotion Board, ign "Office and Reserve
Bank of India

iX. Settling the te

Duties of Promoters:

duties to the Co a person who acts on behalf of a person
without not to deceive and to exercise reasonable care& skill.
He i ation and fraud in prospectus.

a “legal person” or “lega y” separate from, and capable of surviving beyond the lives of its
members. Any seven or gnore persons, or where the company to be formed will be a private
company, any two or more persons, associated for any lawful purpose may, by subscribing their
names to a memorandum of association and otherwise complying with the requirements of the
Companies Act, 1956 (the Act), in respect of registration, form an incorporated company, with or
without limited liability [Section 12 of the Act].
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Thus, Section 12 stipulates existence of the following ingredients for the incorporation of a
company: (i) Promoters of the company—at least seven in the case of a public company and at
least two in the case of a private company; (ii) Lawful purpose for which they should associate
themselves; (iii) Promoters must subscribe their names to the memorandum of association of the
company; (iv) Promoters must comply with the requirements of the Companies Act, 1956 in
respect of registration of the company. Minimum paid-up capital must be rupees one lakh in case
of a private company and rupees five lakh in case of a public company or such higher paid-up
capital as may be prescribed. Promoters to take steps for for f the Company Promoters
are the persons, who conceive the idea or visualize a proj nd then take steps to execute the

arrangements for collecting equity and loan capital a team of persons
who would act as its directors and take all other i irements of

availability or change
the prescribed e-form-
required to furnish a decla

ames, pfease see Part B of this Study). While applying for a name in
jhg Digital Signature Certificate (DSC), the applicant shall be
on to the effect that:

(1) He has used the search facilities available on the portal of the Ministry of Corporate Affairs
(MCA) i.e., www.mca.gov.infMCAZ21 for checking the resemblance of the proposed name(s)
with the companies and Limited Liability Partnerships (LLPs) respectively already registered or
the names already approved. (ii) The proposed name(s) is/are not infringing the registered
trademarks or a trademark which is subject of an application for registration, of any other person
under the Trade Marks Act, 1999;
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(iii) The proposed name(s) is/are not in violation of the provisions of Emblems and Names
(Prevention of Improper Use) Act, 1950 as amended from time to time;

(iv)The proposed name(s) is not such that its use by the company will constitute an offence under
any law for the time being in force.

(v) The proposed name is not offensive to any section of people, e.g., proposed name does not
contain profanity or words or phrases that are generally consideregdsa slur against an ethnic group,
religion, gender or heredity;

(vi) He has gone through all the prescribed guidelines,
proposed name(s) is/are in conformity thereof;

eaning thereof and the
name is

(vii) He undertakes to be fully responsible

ng Chartered

Where e-form
processed at the back e
communicated to the applicant.

bas not been certified by the professional, the proposed name will be
ce of ROC and availability or non availability of name will be

The name, if made available to the applicant, shall be reserved for sixty days from the
date of approval. If, the proposed company has not been incorporated within such period, the
name shall be lapsed and will be available for other applicants.

Even after incorporation of the company, the Central Government has the power to direct
the company to change the name under section 22 of the Companies Act, 1956, if it comes to his
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notice or is brought to his notice through an application that the name too nearly resembles that
of another existing company or a registered trademark.

Memorandum and Articles of Association:

After ascertaining name availability from the Registrar of Companies steps should be
taken to get the memorandum and articles of association for the proposed company drafted and
printed. A public company limited by shares need not necessarilyaprepare and get its articles of
association registered along with its memorandum of associat uch a case, Table “A” of
atter of practice, every
company gets the articles prepared to suit its individu i registered along with
the memorandum of association. Before getting i rinted, it is
advisable to have their drafts vetted by the to avoid

andum and articles ake then dated, but the date must be a date of stamping or

later not, in any event, a date prior to the date of their

stamping.
Pre-Certificatio

Form 18 and
accountant or cost acco

are required to be pre-certified by a company secretary or chartered
yjn whole-time practice.

Registration and Filing Fée:

Promoters must make sure to remit to the Registrar, along with the above forms/
documents, the prescribed registration fee and fee for filing of forms as per the rates contained in
Schedule X to the Companies Act, 1956. (Schedule X is given at Annexure 1l at the end of this
study). The fee payable for the purpose can be remitted either electronically (by using a Credit
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Card or by electronic Bank transfer) or by cash/draft through challan generated electronically on
submission of the e-form.

Minimum Paid-up Capital:

Ensure that the minimum paid-up capital is 5 lakh rupees or such higher paid-up capital
as may be prescribed.

Scrutiny of Documents and Forms by Registrar:

On receipt of the aforementioned documents, offige” of the Registrar of Companies will

scrutinize them and if they are found complete in al rar will register the
company and generate a CIN No. If the Registrar in any of the
documents or forms, the attorney will be called i to remove

After the registration of the compan Is hand and seal of
his office, the Certificate of Incorporation in the send it through post.
One may also take printout @ d online. The date given
by the Registrar in the Certi 0 e the date of incorporation of the

company, on which date the co e come into existence as a legal
entity separate frgm its subscrib ficate of Incorporation, please see
2 end of this stud

ion, a public compan
Certificate O acement of Busines

afi’t commence business so long it does not obtain

PROCEDURE F
SHARE CAPITAL:

ON OF PRIVATE LIMITED COMPANY HAVING

The procedure foRfthe incorporation of a private limited company is same as that of a
public limited company (& discussed above) with the following exception:

(1 The company must have a minimum paid-up capital of one lakh rupees or such
higher paid-up capital as may be prescribed.

(i) There must be at least two subscribers in place of seven.

(iii) Registration of the articles of association is compulsory.
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(iv) The provisions of Section 3(1)(iii) of the Companies Act, 1956 should, be
included while drawing up the memorandum and articles of association of a
private limited company

Memorandum of Association:

Memorandum of association is the charter of the company and defines the scope of its
activities. An article of association of the company is a document which regulates the internal
management of the company.

Memorandum of association defines the relation of the company with the rights of the
members of the company interest and also establishes the relationship of the company with the
members.

Definition- Memorandum:

As per Section 2(56) of the Companies Act,2013 “memorandum” means the memorandum of
association of a company as originally framed or as altered from time to time in pursuance of any
previous company law or of this Act.

Memorandum Of Association:

Section 4 of the Companies Act,2013 deals with MOA. The Memorandum of a company shall
contain the following;

1. Name Clause:

The name of the company with the last word “Limited” in the case of a public limited company,
or the last words “Private Limited” in the case of a private limited company.

2. Situation Clause:
The State in which the registered office of the company is to be situated.
3. Object Clause:

The objects for which the company is proposed to be incorporated and any matter considered
necessary in furtherance thereof.

4.Liability Clause:
The liability of members of the company, whether limited or unlimited, and also state,—

(i) in the case of a company limited by shares— liability of its members is limited to the amount
unpaid, if any, on the shares held by them; and

(if) in the case of a company limited by guarantee-the amount up to which each member
undertakes to contribute—

(A) to the assets of the company in the event of its being wound-up while he is a member or
within one year after he ceases to be a member, for payment of the debts and liabilities of the
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company or of such debts and liabilities as may have been contracted before he ceases to be a
member,as the case may be; and

(B) to the costs, charges and expenses of winding-up and for adjustment of the rights of the
contributories among themselves;

5.Capital Clause:

(i) the amount of share capital with which the company is to be registered and the division
thereof into shares of a fixed amount and the number of shares which the subscribers to the
memorandum agree to subscribe which shall not be less than one share; and

(it) the number of shares each subscriber to the memorandum intends to take, indicated opposite
his name;

In the case of One Person Company, the name of the person who, in the event of death of the
subscriber, shall become the member of the company.

Identical/undesirable names;
The name stated in the memorandum shall not—

(a) be identical with or resemble too nearly to the name of an existing company registered under
this Act or any previous company law; or

(b) be such that its use by the company—

(i) will constitute an offence under any law for the time being in force; or
(ii) is undesirable in the opinion of the Central Government

A company shall not be registered with a name which contains—

(a) any word or expression which is likely to give the impression that the company is in any way
connected with, or having the patronage of, the Central Government, any State Government, or
any local authority, corporation or body constituted by the Central Government or any State
Government under any law for the time being in force; or

(b) such word or expression, as prescribed in the Companies (Incorporation) Rules, 2014.

unless the previous approval of the Central Government has been obtained for the use of any
such word or expression.

Reservation of name:

A person may make an application in Form No. INC.1 along with the fee as provided in
the Companies (Registration offices and fees) Rules, 2014 to the registrar for the reservation
of a name set out in the application as-

(a) the name of the proposed company; or

(b) the name to which the company proposes to change its name
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The Registrar may, on the basis of information and documents furnished along with the
application, reserve the name for a period of sixty days from the date of the application.

Penalty:

If the company has not been incorporated, the reserved name shall be cancelled and the person
making application shall be liable to a penalty which may extend to Rs.1,00,000/-

Action:

If the company has been incorporated, the Registrar may, after giving the company an
opportunity of being heard—

V4 .
either direct the company to change its name within a period of three months, after passing
an ordinary resolution;
take action for striking off the name of the company from the register of companies; or
make a petition for winding up of the company.
Form of Memorandum:

The memorandum of a company shall be in respective forms as outlined below
7 - V o N
S.No Table Form

1 Table A MOA of a company limited by shares

2 Table B MOA of a company limited by guarantee and not having share capital
3 Table C MOA of a company limited by guarantee and having share capital

4 Table D MOA of an unlimited company and not having share capital

5 Table E MOA of an unlimited company and having share capital

Any provision in the memorandum or articles, in the case of a company limited by guarantee and
not having a share capital, purporting to give any person a right to participate in the divisible
profits of the company otherwise than as a member, shall be void

MOA- CA2013 Vs CA1956:
h N

S.No CA2013 CA,1956

1 It requires classification of objects as(i) The objects of the company should be
Objects for which the company is classified in the memorandum as(i) main
proposed to be incorporated and(ii) Any objects(ii) Incidental or ancillary objects
other matter considered necessary in (iii) Other objects
furtherance thereof.
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2 It requires that the memorandum shall
state liability of members of the
company whether unlimited or limited

The unlimited companies were not
required to state in the memorandum that
liability of the members of the company
is unlimited.

3 A company shall not be registered with a
name which contains any word or
expression which is likely to give the
impression that the company is in any
way connected with, or having the
patronage of, the Central Government,
any State Government, or any local
authority, corporation or body

There is no such provision

4 It incorporates the procedural aspects of
application for availability of name of
proposed company or proposed new
name for existing company

There is no such provision

It provides that the MOA of a company
shall be in respective forms specified in
Tables A,B,C,D,E of Schedule | of the
2013 Act as may be applicable to the
company.lt does not allow the
memorandum to be in a form as near to

It provides that the MOA of a company
shall be in a such one of the forms in
Table B,C,D,E of Schedule | of the 1956
Act as may be applicable to the case or in
a Form as near thereto as the
circumstances admit.

the applicable Forms in Schedule | as the
circumstances admit

Articles of Association:
Definition —Articles:

As per Section 2(5) of the Companies Act,2013 “articles” means the articles of association of a
company as originally framed or as altered from time to time or applied in pursuance of any
previous company law or of this Act.

Section 5 of the Companies Act,2013 deals with AOA.
The articles of a company shall contain the regulations for management of the company.
The articles shall also contain such matters, as may be prescribed.

It shall be not prevent a company from including such additional matters in its articles as may be
considered necessary for its management.

Provisions for Retrenchment:
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The articles may contain provisions for entrenchment to the effect that specified provisions of the
articles may be altered only if conditions or procedures as that are more restrictive than those
applicable in the case of a special resolution, are met or complied with.

The provisions for entrenchment shall only be made by
A N
Private Company on formation of a company, or
by an amendment in the articles agreed to by
all the members of the company

Public company By a special resolution

Notice to Registrar:

Where the articles contain the provisions for entrenchment, the company shall give notice to the
Registrar of such provisions in Form No.INC.2 or Form No.INC.7, as the case may be, along
with the fee as provided in the Companies (Registration offices and fees) Rules, 2014 at the
time of incorporation of the company or in case of existing companies, the same shall be filed
in Form No.MGT.14 within thirty days from the date of entrenchment of the articles, as the
case may be, along with the fee as provided in the Companies (Registration offices and fees)
Rules, 2014

Form of Article :

The articles of a company shall be in respective forms as outlined below;
SR 1

P 3

S.No Table Form
1 Table F AOA of a company limited by shares

2 Table G AOA of a company limited by guarantee and having share capital

3 Table H AOA of a company limited by guarantee and not having share capital
4 Table | AOA of an unlimited company and having share capital
5 Table J AOA of an unlimited company and not having share capital

A company may adopt all or any of the regulations contained in the model articles applicable to
such company.
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In case of any company, which is registered after the commencement of this Act, in so far as the
registered articles of such company do not exclude or modify the regulations contained in the
model articles applicable to such company, those regulations shall, so far as applicable, be the
regulations of that company in the same manner and to the extent as if they were contained in the
duly registered articles of the company.

Nothing in this section shall apply to the articles of a company registered under any previous
company law unless amended under this Act

AOA- CA,2013 Vs CA,1956:

V' 4 -
S.No CA2013 CA,1956
1 It is compulsory for every company to have Optional for a Public company

its own articles and file the same with ROC
for registration.

limited by shares.Compulsory for
other Companies

2 The articles may contain provisions for There is no such provision
entrenchment. The provisions for
entrenchment shall only be made by;
Private on formation of a
Company company, or
by an amendment in
the articles agreed to
by all the members of
the company
Public company By a special
resolution
The company shall give notice to the
Registrar for entrenchment provisions.
3 The articles of a company shall be in the The articles of any company, not

respective forms specified in Tables G,H,1,J
in Schedule I as may be applicable to such
company. The liberty to have articles or in a

being a company limited by shares
shall be in such Tables C,D,E in
Schedule | as may be applicable or in

form as near thereto as circumstances a form as near thereto as
admit, which was available in the 1956 Act circumstances admit.
is no longer available in the 2013 Act.
POSSIBLE QUESTIONS
PART B
Prepared by Aravindaraj K, Assistant Professor, Department of Commerce, KAHE 18/19




KARPAGAM ACADEMY OF HIGHER DEUCATION

CLASS: 11B.COM  COURSE NAME: COMPANY LAW AND SECRETARIAL PRACTICE
COURSE CODE: 16PAU403A UNIT: | (COMPANIES ACT)

BATCH: 2016-2019

ANSWER ALL THE QUESTIONS

Difference between Companies Act 1956 and Companies Act 2013.
Define Formation of a Company.

Define Promoters.

What are the functions of Promoters?

What are the duties of Promoters?

Define Doctrine of Ultravires.

What is Memorandum of Association?

What is Articles of Association?

Define Certification of Incorporation.

0. Define Forms.

ROOo~NoGO~LNE

PART C
ANSWER ALL THE QUESTIONS

1. Compare and contrast,” The C

2. Explain the characteristics of the company in detail.
3. Discuss the following briefly:

Q) Separate entit
(ii)

&Act, 1956”Nle COM, 2013,

4.
5. 2ges of company law.
6. iation? What are its contents and clauses? When and

ompany in detail?
9. Explain the cla atiop of companies according to “The Companies Act, 1956”.
10. How is a compa

documents to be filed with the Registrar.

? How can they be altered? Discuss the limits upon the

formed under the companies act,1956? Enumerate the various
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OPTION1 OPTION3 OPTION4 | ANSWER
1 | The term company is defined under which sec of the Act? | Sec 3 (1) ec2(4) Sec 1 (3) Sec 3 (1)
2 | Property of the company belongs to Company Promoters Company
Private holding Private
3 | Which company shares can be freely transferable Compan ompany Company
4 | Minimum number of members in case of public company 7
Minimum number of members in case of private company
51]is 2
6 | Maximum no. of members in case of private company is 50
7 | Maximum no .of members in case of public company is unlimited
How many months did the company can continue its
8 | business u/s 45 6 6
Minimum subscription should be received with in
9 days 130 135 120
If minimum subscription is not re
10 | money should be refunded with in 30 10 10
Both (a) & | limited
11 | Liability of a member in case of a pri Unlimited | (b) gurantee Unlimited
Maximum no. of persons i
12 | business 20 30 5 10
Minimum paid up share capital i
13 | company is Lakh 2 Lakhs 3 Lakhs 4 Lakhs 1 Lakh
Minimum paid up share capital in case
14 | company is 1 Lakh 3 Lakhs 5 Lakhs 7 Lakhs 5 Lakhs
Minimum no. of Directors in case of a publi apény is
15 1 2 3 4 3
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Minimum no. of Directors in case of private company is

16 1 2 4 2
Age limit of Directors in case of public company is
17 65 80 65
Age limit of Directors in case of private company is
18 65 No limit No limit
19 | The company’s nationality is decided by its investor Registered office
The liability of members if company is limited by limited Guarantee
20 | guarantee liability amount
limited Unpaid value of
21 | The liability of members if company is limited b liability shares
If the company failed to refund application money
130 days from the date of issue of prospectus on no
receipt of minimum subscription who wi Shareholder
22 | liable. S secretary Directors
Freely
23 | Transfer of shares in the company is Restricted transferable | Prohibited not transfred | transferable
Freely
24 | Transfer of shares in the transferable | Prohibited not transfred | Restricted
Situation
does not
25 | Generally Company liability is Limited Unlimited | arise restricted Limited
Situation
does not
26 | Generally partnership firm liability is Limited Unlimited | arise restricted Unlimited
27 | Partners are of the firm Owners Employers | Agents manager Agents
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XYZ private company had reduced to a single member Situation
and continued business more than 6 months. The does not
28 | company’s liability will be. Limited amount arise. Unlimited
29 | In the case of partnership firm. Audit is Compulsory not restricted | Optional
30 | In the case of Company. Audit is Compul ot restricted | Compulsory
Generally rights and obligations of the company are
31 | regulated in M.O.A
Generally rights and obligations of the Partnership firm Partnership
32 | are regulated in unlimited deed.
X is a director who has experience of 20 years on this
basis X co. and taken him as a director. Can the X Co. say
33 | that the director X experience is company’s expemence restricted Yes
A company is named as govt. company if it is hol more than more than
34 % of paid up share capital 50 100 more than 50
Association
Which companies are exempted to addf“Ltd” or “Pvt L not for Association not
35 | at the end of their name Defunct profits for profits
If the companies does not increase th
1/5 lakhs with in 2 years s Gowvt
36 Defunct Company Defunct
Under which sec. a private co
37 | converted into public company 44 54 64 44
Under which sec. a private company ¢
38 | converted into a public company 34 43 53 35 43
Central Government permission is required Private to Public to Both (a) & | holding
39 conversion public private (b) company Public to private
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40 | prospectus should file with ROC 30 40 50 30
% of shares should be held by a company in more than
41 | another company so as to become subsidiary more than 50 more than 20 | more than 50
Liability under sec. may be imposed only if it is
proved that the companies business has been carried on
42 | with a view to defraud the creditors 540 542
In case of Non —Profit making Companies notice of
43 | general meeting should be given with in days 14
In case of companies other than Non —Profit making
Companies notice of G.M. should be given with in
44 days 14 21
According to which sec. name of the company should end
45 | with “Ltd” or “Pvt Ltd” 13 13
The companies which are formed under special Chartered holding Chartered
46 | granted by the king or queen of England are called companies | company companies
The companies which are formed undgf special Act. T Registered | holding Statutory
47 | companies are called as ompanies | companies | company companies
The companies which are form Statutory Registered | holding Registered
48 | 1956. They will be called as companies | companies | company companies
Invitation to public offerip@ not
49 | of private company Restricted | Acceptable | mandatory Prohibited
Accepting of deposits from publi not
50 | company is Prohibited Restricted | Acceptable | mandatory Prohibited
51 | Maximum paid up capital in case of pub 50 Lakhs 100 Lakhs | 125 Lakhs 5lakhs 5lakhs
Y Pvt.Co. is subsidiary of X Co. which is a Government | holding
52 | Company? Mention Y is a Private Co Public Co. | Co. company Public Co.
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Freely

Freely

53 | Transfer of shares in the case of public company is Prohibited lllegal transferable

XYZ Co, is having 15% share capital held by X Company

and 50% held by Central Government and 10% held by

State Government and 25% held by other people then that | Governmen holding Government
54 | company will be Company, Company

XYZ Co, is having 10% share capital held by another

Public Company and 35% held by Central Government | Goyernment Government
55 | and 55% held by people then that Company is pany Company

A public
company that | A public
A pri A has not company that

Which of the following companies must file a statement in | limited cooperative eda issued a has not issued a
56 | lieu of prospectus? company ciety . rospectus . | prospectus. | prospectus .

A foreign company means a company incorporate

India and having a place of business .in, outside
57 | India . . outside, in outside, in
rson of
nsound body

58 | Alan may become a di mind individual . | corporate . individual .

How many directors of a p One half of | Two-thirds | Three-

articles provide otherwise’ the of the fourths of the | Two-thirds of
59 | company in general meeting directors . | directors directors . the directors

. The constitute the top a general shareholder | board of advisory board of
60 | the company. . manager S. directors . panel . directors .
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UNIT 11
DIRECTORS

Directors -Qualification and Disqualification of Directors -Appointment of Directors -Removal
of Directors -Director’s remuneration -Powers of Directors-Duties of Directors -Liabilities of
Directors.

Definition:-As per Section 2(34) of Companies Act 2013 Director means a director appointed to
the Board of a Company.

I1. Responsibility:- The board of directors of a company is primarily responsible for:
A AN

> Determining the company’s strategic objectives and policies;

Monitoring progress towards achieving the objectives and policies;
Appointing senior management;

Accounting for the company’s activities to relevant parties, e.g. shareholders.

VYV V V

[11. Minimum Directors Required in Company:-

i. One Person Company:- One Director.
ii. Private Limited Company:- Two Directors.
iii.Public Limited Company:- Three Directors.

Maximum 15 directors can be appointed in any format of Company (OPC, Public, Private).
Bypassing Special Resolution Company can increase the number of Directors beyond 15. Out of
appointed directors one director should be resident in India for more than 182 days in previous
calendar year.

Types of Directors:-

1. Residential Director:- As per Section 149(3) of Companies Act,2013 every company shall at
one director who has stayed in India for a total Period of not less than 182 days in the Previous
calendar year.

2. Independent Director:- As per section 149(6) an independent director in relation to a company,
means a director other than a Managing Director, Whole Time Director Or Nominee Director.
Companies which have to appoint Independent Director:- As per Rule 4 of Companies
(Appointment and Qualification of Directors) Rules,2013 the following class of companies have
to appoint atleast two independent directors:-

A} Public Companies having Paid up Share Capital-Rs.10 Crores or More;

B} Public Compnies having Turnover- Rs.100 Crores or More;
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C} Public Companies have total outstanding loans, debenture and deposits of Rs. 50 Crores or
More.

Person Qualified for Independent Directorship:-

A) Who, in the opinion of the Board is a person of integrity and possesses relevant expertise &
experience;

B) i) Who is or was not a promoter of the Company or its Holding, Subsidiary or Associate
Company(HSA Companies);

i) Who is not related to Promoters or directors in the company, its HSA companies?

C) Who has or had no Pecuniary (relating to Money) relationship with Company and its HSA
Company or their promoters, directors during the 2 immediately preceding financial years or
during the current financial year;

D) none of whose relatives has or had pecuniary relationship with company, its HSA company or
their Promoters, directors -amounting to 2% or more of its gross turnover or total income; -or
fifty lakhs or such higher amount as may be prescribed, whichever is lower. During the 2
immediately preceding financial years or during current financial year.

E) Who neither himself nor any of his relative-

1. holds or has held the position of KMP or has been employee of the Company or its HSA
companies in any of the 3 financial years;

2.he or his relative has an employee or proprietor or a partner in any of the three financial years
immediately preceding the financial year in which he is proposed to be appointed- as a auditor
firm, Company Secretary in practice, Cost Auditor, Legal Consultant of the company or its HSA
companies;

3. Holds with relatives 2% or more of the total voting power of the Company;

4. he or his has not be Chief Executive or Director of any Non Profit Organization that receive
25% of its receipt from the Company or HSA Companies or its Promoters or directors or that
NGO holds 2% or more of the total voting power of the Company.

F) Who possesses such other qualification as may be prescribed.
Tenure of Director:-

An independent director hold office for a term up to 5 consecutive years, -Also eligible
for reappointment by passing Special Resolution and also require its reappointment in Boards
Report. -He shall not hold office for more than 2 Consecutive terms, but shall not be eligible to
appoint after expiration of 3 Years of ceasing to become an independent director. Remuneration
to Independent Director:- An independent director shall not be eligible for any stock option as
per section 149(9) of Act. But they may receive remuneration by way of fee provided under
section 197(5) of the Act. Sitting fees for Board meeting and other committee meeting shall not
be exceed Rs. 1,00,000 per meeting.
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3. Small Shareholders Directors:- A listed Company may have one director elected by small
shareholders. May appoint upon notice of not less than 1000 Shareholders or 1/10th of the total
shareholders, whichever is lower have a small shareholder director which elected form small
shareholder.

4. Women Director:- As per Section 149 (1) (a) second proviso requires certain categories of
companies to have At Least One Woman director on the board. Such companies are any listed
company, and any public company having-
A
1. Paid Up Capital of Rs. 100 crore or more, or
2. Turnover of Rs. 300 crore or more.
y 4 \

5. Additional Directors: Any Individual can be appointed as Additional Directors by a company
under section 161(1) of the New Act.

6. Alternate Directors:- As per Section 161(2) A company May appoint, if the articles confer
such power on company or a resolution is passed (if an Director is absent from India for at least

three months).
An alternate Director cannot hold the office longer than the term of the Director in whose place

he has been appointed.

Additionally, he will have to vacate the office, if and when the original Director returns to India.
Any alteration in the term of office made during the absence of the original Director will apply to
the original Director and not to the Alternate Director.

7. Shadow Director:- A person, who is not appointed to the Board, but on whose directions the
Board is accustomed to act, is liable as a Director of the company, unless he or she is giving
advice in his or her professional capacity.

8. Nominee Directors:- They can be appointed by certain shareholders, third parties through
contracts, lending public financial institutions or banks, or by the Central Government in case of
oppression or mismanagement.

9. Difference Between Executive and Non-Executive Director:- An Executive Director can be
either a Whole-time Director of the company (i.e., one who devotes his whole time of working
hours to the company and has a significant personal interest in the company as his source of
income), or a Managing Director (i.e., one who is employed by the company as such and has
substantial powers of management over the affairs of the company subject to the
superintendence, direction and control of the Board). In contrast, a non-executive Director is a
Director who is neither aX\/hoIe-time Director nor a Managing Director.

Independent Directors:

Section 2(47) of the Act prescribed that “Independent director” means an independent
director referred to in sub section (5) of section 149 of the Act. In fact reference should have
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been made to sub section (6) of 149 as it specified the qualifications of independent director with
clarity.

Every listed public company shall have at least one-third of the total number of directors
as independent directors (fraction is to be rounded off to one). Central Government has
prescribed under Rule 4, public companies with specified limits as on the last date of latest
audited financial statements mentioned below shall also have at least 2 directors as independent
directors:- paid up share capital of Rs. 10 crore or more; or turnover of Rs. 100 crore or more; or

in aggregate, outstanding loans/borrowings/ debentures/ de ceeding Rs. 50 crore or
more.

In case a company covered under this ru higher number of
independents directors due to composition of its all appoint
such higher number of independent directors. ncy of an
independent director then it shall be filled i ithi from the

date of such vacancy or not later than i
the company covered under above s
conditions for three consecutive years then

immediately preceding figancial years or during the current financial year with the company or
its promoters/directors/holding/subsidiary/ associate company.

(d) The relatives of such person should not have had any pecuniary relationship with the
company or its subsidiaries, amounting to 2% or more of its gross turnover or total income or Rs.
50 lacs or such higher amount as may be prescribed, whichever is less, during the two
immediately preceding financial years or in the current financial year;
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(e) He must not either directly or any of his relatives

(1) hold or has held the position of a key managerial personnel or is or has been
employee of the company or its holding, subsidiary or associate company in any of the
three financial years immediately preceding the financial year in which he is proposed to
be appointed.

(i) is or has been an employee or proprietor or
financial years immediately preceding the financial ye
appointed, of—

partner, in any of the three
hich he is proposed to be

(A) a firm of auditors or comp taries in tice or cost auditors

of the company or its holding, subsidi

(B) any legal or a consulting with the

company, its holding, subsidi per cent.
or more of the gross tur

(iii) holds together with his i r morg”of the total voting
power of the company; or

(iv) is a Chie ‘ e called, of any non-profit

ipts from the company, any of

elated to the company’s business.
Declaration by an Indeépendent Diréctor

Section 149 (7)
shall give a declaration thé

on 149 (7) of the Act, prescribed that every independent director
he meets the criteria of independence when:

(a) He attends the first meeting of the Board as a director;
(b) Thereafter at the first meeting of the Board in every financial year and

(c) Whenever there is any change in the circumstances which may affect his status as an
independent director.

Prepared by Aravindaraj K, Assistant Professor, Department of Commerce, KAHE 5/21




KARPAGAM ACADEMY OF HIGHER DEUCATION

CLASS: 11 B.COM  COURSE NAME: COMPANY LAW AND SECRETARIAL PRACTICE
COURSE CODE: 16PAU403A UNIT: Il (DIRECTORS)
BATCH: 2016-2019

Further “nominee director” means a director nominated by any financial institution in
pursuance of the provisions of any law for the time being in force, or of any agreement, or
appointed by any Government or any other person to represent its interests. Code of Conduct for
an Independent Director and Company-Section 149 (8) Section 149 (8) of the Act prescribed that
the company and independent directors shall abide by the provisions specified in Schedule IV
regarding code for independent directors. It is a guide to professional conduct for independent
directors. Adherence to these standards by independent directors and fulfillment of their
responsibilities in a professional and faithful manner will prom nfidence of the investment
community, particularly minority shareholders, regulators companies in the institution of
independent directors. Code of Conduct includes guidelideS of professional conduct, role and
functions, duties, manner of appointment, re-appoi ignati r removal, separate
meetings, evaluation mechanism.

Remuneration of an Independent Director:-

Section 149(9) As per section (9) of the A i i shall not be
entitled to any stock option. He may réce emuneratiQ
of expenses incurred for participation in the§Beard dnd othe
related commission as may be approved by the ers as provide®
Act.

eetings and profit
section 197 (5) of the

Appointment of an Independent®

Section 149(10) Subject to'th ectioff 152, an independent director can be
appointed forgaiterm of up to five\eomSecutive years'on the Board. However, in case of his
reappointmpent foR further five year then special 4fesolution passed in general meeting and

disclo of suchfdppointment is made 1 the Board’s report shall be required.

independent director can

Fu considered for re-appointment after expiration of
three years o dependent director but he must not be appointed /
associated with the;eempany dire or indirectly in any other capacity during the staid period of
three years. Any tentgegef an independent director on the date of commencement of this Act is
not considered for the af m. {Section 149 (11)} The provisions of retirement of directors
by rotation are not applicable on Independent director. {Section 149 (13)} Further, in case of
independent directors, the explanatory statement relating to their appointment should contain a
declaration from the Board that in their opinion, the independent directors satisfy the conditions
provided in the Act for such appointment. {proviso to Section 152 (5)}

Liability of an Independent Director-Section 149 (12):
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An independent director and a non-executive director except the promoter or key
managerial personnel, shall be held liable only in respect of such acts of omission or commission
by a company which had occurred with his knowledge, attributable through Board processes and
with his consent or connivance or where he had not acted diligently. Manner of selection of an
Independent Director-Section 150 According to section 150 (1) of the Act, independent directors
may be selected from a data bank of eligible and willing persons maintained by the agency (Any
body, institute or association as may be authorized by Central Government). Such agency shall

put data bank of independent directors on the website of Mini f Corporate Affairs or any
other notified website. Company must exercise due diligenc lecting a person from the
data bank referred to above, as an independent director. rther stipulates that the
appointment of independent directors has to be appro eneral meeting and
the explanatory statement annexed to the notice m forsuch @ppointment.

Rule 6 (2) prescribed that such data bank shall i is\eligible and
willing to be appointed as independent director:

(b) Name and surname in full;

(c) Income-tax PAN

(1) Full present and permanent)
(j) Phone nu
(K) E-mail id;
(1) Educational and professional qualifications;

(m) Experience / expertise, if any;

(n) Any legal proceedings initiated or pending against such person;
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(o) List of limited liability partnerships in which he is or was a designated partner along
with Name of the LLP, Nature of Industry; and Duration- with dates;

(p) List of companies in which he is or was director along with Name of the company;
Nature of industry; Nature of directorship — Executive / Non-executive / Independent / Nominee
Director; and Duration — with dates.

A disclaimer shall conspicuously be displayed on the wepsite along with the databank
that a company must carry out its own due diligence before ment of any person as an
independent director and the agency maintaining the databadk or the Central Government shall

particulars from part of the databank. {Rule 6(3)}

Any person who desires to get his n i dependent
directors shall make an application to the agency i lusion of
name in the databank of Independent ducational,
professional, work experience, other i e agency may

charge a reasonable fee from the applica i ip the data bank of
independent directors {Rule 6 (5)}.

ats convenient for both printing and viewing online;
and

e. contain a li
charge.

obtain the software required to view / print the particulars free of

APPOINTMENT OF DIRECTORS —

Section 152 First Director The first directors of most of the companies are named in their
articles. If they are not so named in the articles of a company, then subscribers to the
memorandum who are individuals shall be deemed to be the first directors of the company until
the directors are duly appointed. In the case of a One Person Company, an individual being a
member shall be deemed to be its first director until the director(s) are duly appointed by the
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member in accordance with the provisions of Section 152. General provisions relating to
appointment of directors

1. Except as provided in the Act, every director shall be appointed by the company in
general meeting.

2. Director ldentification Number is compulsory for appointment of director of a
company.

all furnish his Director
fied to beeome a director under the

3. Every person proposed to be appointed as a
Identification Number and a declaration that he is not dis
Act.

4. A person appointed as a director shall consent to
hold the office of director in physical form DIR=2 |
Company shall file Form DIR-12 (particu long with
the form DIR-2 as an attachment withi ecessary fee.
{Rule8}

5. Articles of the Company may provi isi retirement of the all
directors. If there is no proviSien in the article, the irds of the total number
of directors of a public co ose period of office is liable to
determination by retirement by Inted at annual general meeting.
computation of total number of

ing the retiring director or some other person thereto. If the
orgs not so filled-up and the meeting has not expressly resolved not
to fill the vacancy, the mgeting shall stand adjourned till the same day in the next week, at the
same time and place, or ifthat day is a national holiday, till the next succeeding day which is not
a holiday, at the same time and place. If at the adjourned meeting also, the vacancy of the retiring
director is not filled up and that meeting also has not expressly resolved not to fill the vacancy,
the retiring director shall be deemed to have been re-appointed at the adjourned meeting,
unless—

vacancy of the retiring'e
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(i) A resolution for the re-appointment of such director has been put to the meeting
and lost;
(i) The retiring director has expressed his unwillingness to be so re-appointed,;
(iii)  Heis not qualified or is disqualified for appointment;
(iv) A resolution, whether special or ordinary, is required for his appointment or re-
appointment by virtue of any provisions of this Act; or
(v) Section 162 i.e. appointment of directors to be voted individually is applicable to
the case.

Punishment - Section 159:

If any individual or director of a company, c ovisions of section
152/155/156 such individual or director of the co i i
for a term which may extend to 6 months or wit
the contravention is a continuing one, with @ further

conferred on them by the artit itional dirgCtors hold office only up to
the date of next annual genera which the annual general meeting

than the person holding any alternate directorship for any other Director in the
Company.

(iv) If it is proposed to appoint an Alternate Director to an Independent Director, it
must be ensured that the proposed appointee also satisfies the criteria for
Independent Directors.
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(V) An alternate director shall not hold office for a period longer than that

permissible to the director in whose place he has been appointed and shall
vacate the office if and when the director in whose place he has been appointed
returns to India.

(vi) If the term of office of the original director is determined before he so returns
to India, any provision for the automatic reappointment of retiring directors in
default of another appointment shall apply to the original, and not to the
alternate director.

Appointment of Directors by Nomination Section 16

This new sub-section now provides for states that
subject to the articles of a company, the Board may minated
by any institution in pursuance of the pro e or of any
agreement or by the Central Govern i s shareholding

in a Government Company.

solution shall not be gd for the appointment of two or more persons as
o less a proposal’to move such a motion has first been agreed to at the
dinst it. A resolution moved in contravention of aforesaid
) whether ofnot any objection was taken when it was moved. A motion
appointment, or for nominating a person for appointment as a director,
IS appointment.

provision shall be
for approving a perso
shall be treated as a motiG

Proportional representation for appointment of directors- Section 163:

The articles of a company may provide for the appointment of not less than two-thirds of
the total number of the directors of a company in accordance with the principle of proportional
representation, whether by the single transferable vote or by a system of cumulative voting or
otherwise and such appointments may be made once in every three years and casual vacancies of
such directors shall be filled as provided in sub-section (4) of section 161.
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Right of persons other than retiring directors to stand for directorship- Section 160

A person who is not a retiring director shall be eligible for appointment to the office of a
director at any general meeting, if he, or some member intending to propose him as a director,
has, not less than fourteen days before the meeting, left at the registered office of the company, a
notice in writing under his hand signifying his candidature as a director or, as the case may be,
the intention of such member to propose him as a candidate for that office, along with the deposit
of one lakh rupees or such higher amount as may be prescribed which shall be refunded to such
person or, as the case may be, to the member, if the person pr

resolution.

Notice of candidature of a person for di i i ule 13 The
company shall inform its members of the candi
the intention of a member to propose suc

meeting at least once in a V@ 3 i inci ernacular language of the
registered office’s district and\e i i age in an English newspaper
circulating in that district in whi

then, in a gly ompetitive corporate e |ronment managerlal remuneratlon is an |mportant
piece in the me nile i
the challenging r0
perks and the pay.
and, at the same time, t0
the law intervenes to do t

dia, to keep a check on unnecessary profit squandering by companies
adequate and reasonable compensation to managerial personnel,
palancing act.

Remuneration to Managerial Personnel Section 197 of the Companies Act, 2013

Prescribed the maximum ceiling for payment of managerial remuneration by a public
company to its managing director whole-time director and manager which shall not exceed 11%
of the net profit of the company in that financial year computed in accordance with section 198
except that the remuneration of the directors shall not be deducted from the gross profits.
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Further, the company in general meeting may, with the approval of the Central Government,
authorize the payment of remuneration exceeding 11% of the net profits of the company, subject
to the provisions of Schedule V. The net profits for the purposes of this section shall be
computed in the manner referred to in section 198.

The remuneration payable to any one managing director or whole time director or
manager shall not exceed 5% of the net profits of the company and if there are more than one
such director remuneration shall not exceed 10% of the net prefits to all such directors and
manager taken together. Except with the approval of the
remuneration payable to directors who are neither managia@ directors nor whole-time directors
shall not exceed,—

— 1% of the net profits of the company, i
manager;

any remunerationge [ , : [ rs except in accordance with the
edule V and if i with Schedule V, with the previous
approval of the Central Government.

any provi any director which purports to increase or has the
effect of inc hall not have any effect unless such increase is in
accordance wit d in that Schedule and if such conditions are not being

Remuneration to Directo Other Capacity [Section 197(4)]

The remuneration payable to the directors including managing or whole-time director or
manager shall be inclusive of the remuneration payable for the services rendered by him in any
other capacity except the following:

(a) The services rendered are of a professional nature; and
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(b) In the opinion of the Nomination and Remuneration Committee (if applicable) or the
Board of Directors in other cases, the director possesses the requisite qualification for
the practice of the profession.

UNIT: Il (DIRECTORS)

Powers of the Board — Companies Act, 2013 Vs Companies Act, 1956

Companies Act, 1956

Changes

S. |Particulars | Companies Act, 2013

No

1 | Applicability | Section — 179 read with Rule
8 of the Companies(Meetings
of the Board and its Powers)
Rules, 2014

2 |Powers of | The Board of Directors sh

Board exercise the following powers

on behalf of the com
means of resolutio
meetings of the
namely :-
(@ to  make
shareholdg i

calls 0
respect of
heir shares;

guarantee or provide security
in respect of loans;

(9) to approve  financial
statement and the Board’s
report;

e power to authorise
pe buy-back referred to in
the first proviso to clause (b)
of sub-section (2) of section

TTA;

(b) the power to issue
debentures;

(c) the power to borrow

moneys otherwise than on
debentures;

(d) the power to invest the
funds of the company; and

(e) the power to make loans

ntroduced as
per
Companies
Act, 2013 to
be exercised
by the Board
only at their
meeting: -
- To
securities,
including
debentures,
whether
India
outside;

issue

in
or

- To grant
loans or give
guarantee or

provide
security in
respect of
loans;

- To approve
financial

statement and
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(h) to diversify the business the  Board’s
of the company; report;

(i) to approve amalgamation, - To diversify
merger or reconstruction; the business of

the Company;
(j) to take over a company or

acquire a controlling or - To approve
substantial stake in another amalgamation,
company; merger  or

reconstruction;
(k) any other matter which
may be prescribed **. - To take over

a €ompany or

(Meetings of the
its Power) Rules, 2014. another

Company; and

- Such  other
political matters

relating to

political

contributions,
appoint or
remove  key
managerial
personnel and
appointment
of internal &
secretarial
Auditors.

3.To appoint internalRauditors
nd secretarial auditor;

3 | Delegation
of Powers

d may, by a|The Board may, by a|Now, while

) passed at a|resolution passed at a|delegating the
meeting, delegate to any|meeting, delegate to any|power to any
committee of directors, the|committee of directors, the |committee or
managing director, the | managing  director,  the[any specified
manager or any other|manager or any other|person, it is
principal ~ officer of the|principal officer of the|not necessary
company or in the case of a|company or in the case of a|to specify the
branch office of the company, | branch  office of  the |amount up to
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UNIT: Il (DIRECTORS)

the principal officer of the
branch office, the powers
specified in clauses (d) to (f)
on such conditions as it may
specify.

4 | Filing
Resolution
passed

of

company, a principal officer
of the branch office, the
powers specified in clauses
(c), (d) and (e) to the extent
specified in sub-sections (2),
(3) and (4) respectively, on
such conditions as the Board
may

which that
power can be
exercised.

Resolution

passed in
pursuance of
subsection (3)
of section 179
read with rules
is to be filed in

pursuance Form-MGT-
subsection 14 within 30
section 179 days with
filed togethe ROC for
Public
Companies.
GT-14 within 30
of its passing
ong with the Fee.**
**In case of private
companies section 117(3)(g)
shall not apply — Notification
dated 5-6-2015.
DIRECTORS’ DUTIES UNDER SECTION 166:
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The 2013 Act has now codified directors’ duties (similar to the UK Companies Act) under
Section 166. The provisions of this Section apply to all categories of directors, including
independent directors.

Section 166 of the 2013 Act stipulates the following:

(@ Subject to the provisions of this Act, a director of a company shall act in accordance
with the articles of a company.

(o) A director of a company shall act in good faith ud*order to ptomote the objects of the

) A director of a company shall not in i ituati ich he may have a direct
ith the interest of the

The duties set ou
also responsible for \
example:
The board needs to lay the financial statements for approval and adoption at the annual
general meeting of the shareholders (Section 129);

hjs Section are not exhaustive. Apart from the duties set directors are
ous obligations provided under other Sections of the 2013 Act. For

« The directors are responsible for devising proper systems to ensure compliance with the
provisions of all applicable laws and to ensure that such systems are adequate and are
operating effectively (Section 134);
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. Director needs to ensure that the company complies with obligations relating to corporate
social responsibility provided under Section 135;

« The board is responsible for appointing first auditors (Section 139);

« Adirector needs to disclose his interest in a contract with the company (Section 184);

« Adirector is prohibited from engaging in forward dealing ies (Section 194);

« The board is responsible for appointment of whole i il personnel (Section
203);

« The directors are responsible for issuancé o

general meetings etc.

LIABILITY OF DIRECTORS

Contravention of provisi i ifiedduties) is punishable with
a fine which shall not be less extendto Rs 5 lakhs. Further, penal

provisions throughout the 201 igent and provide for increased
penalties as compared to the 19 g minimum amount of fine that is
imposed under ain cases extends to Rs 25 crores or
even more. Sét 0 ons, where the penalties are Rs 1 crore or

(b) Violation Of pre ubscription of securities on private placement (Section
42);

(c) Issue of duplicate s jficates with an intent to defraud (Section 46 (5));
(d) Failure to repay deposits within specified time (Section 74 (3));
(e) Contravention of provisions relating to insider trading (Section 195 (2)).

Apart from monetary penalties, certain offences even attract imprisonment. Most of the
offences leading to imprisonment under the 2013 Act are non-cognizable (that is would need
warrant to arrest) but there are certain serious offences which are cognizable in nature and would
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not require a warrant to arrest. These offences are mainly connected to fraud or intent to defraud.
Some of such offences are listed below:

(a) Furnishing of any false or incorrect particulars of any information or suppressing any
material information in any of the documents filed with the Registrar of Companies in relation to
the registration of a company (Section 7 (6);

(b) Including in the prospectus any statement which is untrue or misleading in form or
context in which it is included or where any inclusion or omi of any matter is likely to
mislead (Section 34);

(c) Fraudulently inducing persons to invest any

edy. Apart from the 2013 Act, there are
Instruments Act, Consumer Protection Act, which lay

doubt cause lots of ha ip and inconvenience to an innocent director.
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POSSIBLE QUESTIONS
PART B
ANSWER ALL THE QUESTIONS

Define Directors.
What are the qualifications of a Director?
What are the disqualifications of a Director?
Define Appointment of a Director.
Define Removal of a Director.

What are the powers of a Director?
What are the duties of a Director?
What are the liabilities of a Director?

N aRwWDdRE

1. . What are the qualific

a company?

a managing diree
6. What are the statut@Fy provisions regarding:

(1) Disclosure in the company’s accounts of loans made to its directors?

(if) Remuneration payable to its director?

(iii) Disclosure by directors of their interest in contracts?
7. What are the disqualifications of directors? What are the effects of invalid appointment of

a director?
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8. What restrictions have been imposed by the Companies Act, 1956 on the exercise of the
director’s power?

9. Must a limited company under the Companies Act,1956 have Directors? What are the
qualifications of a Director? When is a person disqualified for appointment as a director
of a company?

10. b. Discuss briefly the provisions of the companies Act, 1956 as to the appointment of a
manager.

N
&
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OPTION1 OPTION2 OPTIONS3 OPTION4 | ANSWER
The defines the scope of a articles of | memorandum
1 | companys activities prospectus association | of association
Certificate of
Private company can start its business business Certificate of
2 | immediately after the issue of licence Incorporation
Public company Should start business business Commenceme
3 | only after getting certificate of licence nt of business
The doctrine of indoor management is
an to the doctrine of
4 | constructive notice Alternative alteration Extension
Indoor
The doctrine of does not constructive manageme | Indoor
5 | apply to acts void ab initio. notice nt management
In how many days did th
have its registered officé"
6 | incorporation 30 40 30
Address of the reg company
7 | situated in AOA Prospectus profile AOA
with in the Beyond the
8 | Ultra vires means e power | power Both (a) & (b) | act power
Ultra vires loans granted D
9 | company are Voidable Valid contengent | Void
__conceives the idea of the
10 | business Promoters Directors Auditors secretary Promoters
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stands in the fiduciary position

11 | of the company Directors Promoters Auditors secretary Promoters
Contracts made after incorporation but
before the grant of Certificate of Provisional Preliminary Both (b) & | Preliminary
12 | commencement of contracts (©) contracts
A company can change its name at its Ordinary board Special
13 | own discretion by passing resolution meeting resolution
Any change in the address of the
registered office must be communicated
14 | to the registrar with in 15 days 12 months | 1 Month
An act ultra virus the directors can be special
15 | rectified if it is not ultra vires the articles any Act resolution | Company Act
the under the
The lending of funds ultra vires, the under the memorand | company’s
16 | company has no rights mpany’s Act under equity um Act
If a new company get registered with a
name which resembles the name of
existing company then it should apply
17 | to whom? ROC AOA NCLT
Companies are now all
18 | in addition to their PIN CIN CIN
In how many d i
have its registére
19 | incorporation 20 30 40 30
Under which sec. if co
commence its main object
20 | may order winding up )] 413 (f) 423 (f) 433 (f) 433 (f)
In case of forgeries acts done in the
21 | name of the company are Valid \oid Void ab initio contengent | Void ab initio
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Signature of memorandum and articles
should be done by
number of persons in case of public

22 | company 7 8 7
Signature of memorandum and articles
should be done by
number of persons in case
23 | of private company 3 10 2
MOA should be in form
24 | in case of company limited by shares Table A Table D Table B
MOA should be in form
in case of company limited by
25 | guarantee not having share capital Table A Table D Table C
MOA should be in form
26 | in case of a unlimited liability able A Table E Table F Table E
the MOA there are 6 classes. We can
alter all clauses expect one clause. Liability Association
27 | What is that clause? capital clause clause clause
If any body wants to file @f€ase against
the company they shoutd Books of Registered
28 | place accounts BOD Office
A company registered
office from which it
commences busines after
29 | its incorporatio which eV 10 15 30 30
Statutory
Which of the following need Government Corporatio | Statutory
30 | MOA Public company | Private company | company n. Corporation.
Address of the registered office is certificate
31 | situated in MOA AOA Prospectus of AOA
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incorporati
on
Either by Either by
special
olution or by resolution or
A company can change its name by Ordinary by ordinary
32 | passing resolution Court resolution
For changing name of a company compulsor
33 | Central Govt. permission must be taken | Yes y Yes
If the name of the company is identical
with or similar to an existing company
then which resolution should be passed | Ordinary board Ordinary
34 | to change name resolution meeting resolution
Alteration of articles must be done on board Special
35 | by passing pecial resolution Court meeting resolution
The granting of the certificate of
incorporation renders the illegal objects
36 | include in the memorandu Voidable enforceble | Void
Annual
Change in objects clause to comply with | General For special
37 | effected reason C.G order Meeting reason only
The capital clau
changed with the p board
38 Registrar Court meeting Court
. hot separate
Separate legal entity from its Separate from common Separate from
39 | means limited liability members. its members. seal. its members.
40 | What is known as a charter of a Memorandum of | Bye laws Articles of Prospectus. | Memorandum
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Company? Association Association of Association
a special
resolution
and with a special
the resolution and
approval of | with the
of | the central | approval of
. The name of a company can be an ordinary governmen | the central
41 | changed by t government
that is
reasesa | consistent | thatis
with the consistent
that may not be ability without | memorand | with the
Mark out the type of alteration that is the companys his written um of memorandum
42 | permitted in the articles of association est consent . association | of association
Companies
companies must have their limited by Registered | Unlimited
43 | own Avrticles. shares. companies. | companies.
A public
company
that has not | A public
A company issued a company that
Which of the follo A cooperative that has issued a | prospectus | has not issued
44 | file a statement in lieu @ society prospectus a prospectus .
both both
memorandum memorandum
Any person dealing with a comp of association & of association
deemed to have knowledge of memorandum of | articles of articles of & articles of
45 | its association association . association prospectus. | association
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The rules and regulations for the articles of
internal management of a company are memorandum association | articles of
46 | contained in its prospectus annual r of association association .
. the the company
company and its
and other members and
The articles of association establish the companies | members
47 | relationship between its members : inter .
directors
undertakin
gs to take
. Mark out the document that need not up and pay
be prepared and registered with the for
registrar of companies in pdblic limited emorandum of | articles of qualificatio | articles of
48 | companies. association n shares. association .
Statement
Which of the follai ents may Articles of in lieu of Articles of
49 | be changed wi > effect? prospectus . association prospectus | association .
special
resolution | special
special and resolution and
resolutionand | confirmatio | confirmation
The objects clause of the mema confirmation by | n by the by the
of association can be altered by ordinary special Registrar of company company Law
50 | a/an resolution resolution companies Law Board | Board
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permission
. If the articles of association do not is to be got
authorize a change in capital then to the articles from the
alter the companys capital table A may be should be registrar of | table A may
51 adopted ered companies. | be adopted .
obtaining
permission | a special
from the resolution in
The articles of association can be company general
52 | altered by . board of di | meeting | law board . | meeting
. With regard to the internal
proceedings of a company, any outsider | everything has he must he need not | everything
dealing with the company is entitled to'\fibeen done enquire into the | to enquire | has been done
53 | assume that : regularity regularly. regularly
. The principle that so far as the
companys internal workingds
concerned , strangers dealing with the
company are entitled tc principle of manageme | doctrine of
everything has beeafregulafl constructive management by | nt by indoor
54 | been laid down jfi'the notice. exception objectives. | management .
The directors 6f a €
a bond to kiran. The d
authorized to issue such
provided a resolution was pe
effect. No such resolution hadj
however, been passed in this case principle of doctrine of principle of doctrine of
Kiran could still recover the amount constructive indoor management by | certificate | indoor
55 | the bond owing to the operation of ¢he | notice management exception of notice. management
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. The constitute the top board of advisory board of
56 | administrative organ of the company. . general manager directors panel . directors .
every person
dealing with
every person the company
dealing with the is deemed to
comp have notice of
indoor the
The doctrine of constructive notice notice of the manageme | documents
57 | implies that documents fiel nt field
permission
If the articles of association do not is to be got
authorize a change in capital then to the articles from the he articles
alter the companys capital should be registrar of | should be
58 altered companies. | altered .
the
doctrine of
ultra vires
in Articles
the doctrine of of the doctrine
An exception to the do€ e of indoor lifting the Associatio | of indoor
59 | constructive notice is management . corporate veil n. management .
. Protection can be claimed
doctrine of constructive notice no inquiries are | no inquiries are no inquiries
60 the act is voidable | made made resolution | are made
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UNIT - III
SYLLABUS

Company Meetings : Kinds — Board of Directors Meeting — Statutory Meeting —
Share holder Meeting — Annual General Meeting — Extra ordinary General Meeting
— Duties of a Company Secretary — Drafting of Correspondence — Notice — Agenda —

Chairman’s Speech — Writing of Minutes

MEETINGS

A company as a legal entity is capable of acting on its own name. Though it
is an artificial person it has to act or perform only with the help of its members or
directors of a company. They act as a representative of a company to take
decisions through resolutions. Hence, the meeting is considered as an important
aspect in the business point of view in order to transact business and

implementation of business policies.

KINDS OF COMPANY MEETINGS

[ Meeting of Shareholders ] [ Meeting of Director ] Meeting of Meeting of
Debenture Creditors

holders

Board Meetings Committee Meetings
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Statutory Meetings Annual General Meeting Extraordinary General Meetings

KINDS OF COMPANY MEETINGS
[. Meeting of Shareholders

» Statutory Meeting

» Annual General Meeting

» Extraordinary General Meeting
II. Board of Directors Meeting

» Board Meetings

» Committee Meetings

III. Meeting of Debenture holders
IV. Meeting of Creditors

I. SHARE HOLDER MEETING

STATUTORY MEETING

The first meeting of the shareholders of a public limited company which is
mandatory as per the Companies Act is known as Statutory Meeting. This type of
business is conducted only once in the life time of the company. Every public
limited company either limited by guarantee or shares must compulsorily
convene the statutory meeting within six months from the date the company was
entitled to commence the business. The Meeting was informed by the chairman

that the Statutory meeting of the company under Section 165 of the Companies
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Act, 1956 has to be convened. The Draft of the statutory report as placed before
the meeting was passed. In this connection the following resolutions were
passed. “RESOLVED FURTHER that the Statutory meeting of the shareholders of
the company be convened on th day of 2010 at

at the registered office of the company at 4:30 hours.”
“RESOLVED FURTHER that Mr. ........ccooeieniniene. , director be and is hereby
authorized to issue notice calling the statutory meeting of the shareholders of the
company and circulate the statutory report along with the notice of the meeting
to all the shareholders of the company and deliver a certified copy of the
statutory report to the Registrar forthwith after sending copies thereof to the

shareholders of the company for registration.” Wait for other members reply.

ANNUAL GENERAL MEETING

A formal meeting, held annually, where, in the case of a company, those
responsible for running it (the directors) meet with those who own it (the
shareholders). The AGM for a public limited company (Plc) must be held annually
and can be quite a high-profile affair. These meetings may be open to media
scrutiny and require a lot of careful thought and planning. For private limited
companies, the articles may stipulate that an AGM should be held, but there is no
longer a statutory requirement to do so (Companies Act 2006). Similarly, with
regard to charities, the AGM provides an opportunity for the members to meet with
those running the charity (trustees and/or officers) to ask questions about the
management of the charity prior to voting. The governing document will state
whether an AGM is required. The articles will stipulate whether an AGM is

required for charitable companies.
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EXTRAORDINARY GENERAL MEETING

The members of a company have the right to require the calling of an
extraordinary general meeting by the directors. The board of directors of a
company must call an extraordinary general meeting if required to do so by the
following number of members :-

v members of the company holding at the date of making the demand for an
EGM not less than one-tenth of such of the voting rights in regard to the
matter to be discussed at the meeting ; or
if the company has no share capital, the members representing not less
than one-tenth of the total voting rights at that date in regard to the said

matter.

STATUTORY MEETING
The first meeting of the shareholders of a public limited company which is
mandatory as per the Companies Act is known as Statutory Meeting. This type of

business is conducted only once in the life time of the company. Every public

limited company either limited by guarantee or shares must compulsorily convene

the statutory meeting within six months from the date the company was entitled to
commence the business. The Meeting was informed by the chairman that the
Statutory meeting of the company under Section 165 of the Companies Act, 1956
has to be convened.

The main purpose behind conducting this meeting is to provide an
opportunity to the shareholders to know important details of its formation,
regarding the issue of capital, details regarding the disbursement of capital for the

business. Along with the notice of the meeting a report called Statutory report is to
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be prepared and circulated to members atleast 21days before the date of the

meeting.

procedure for conducting statutory meeting and preparing statutory report of

company

(1) Every company limited by shares, and every company limited by guarantee and
having a share capital, shall, within a period of not less than one month nor
more than six months from the date at which the company is entitled to
commence business, hold a general meeting of the members of the company,
which shall be called " the statutory meeting ".

(2) The Board of directors shall, at least twenty-one days before the day on which
the meeting is held, forward a report (in this Act referred to as " the statutory
report ") to every member of the company :

Provided that if the statutory report is forwarded later than is required
above, it shall, notwithstanding that fact, be deemed to have been duly
forwarded if it is so agreed to by all the members entitled to attend and vote
at the meeting.

(3) The statutory report shall be certified as correct by, not less than two directors
of the company one of whom shall be a managing director, where there is one.
After the statutory report has been certified as aforesaid, the auditors of the
company shall, in so far as the report relates to the shares allotted by the
company, the cash received in respect of such shares and the receipts and
payments of the company certify it as correct.

(4) The Board shall cause a copy of the statutory report certified as is required by
section 165 to be delivered to the Registrar for registration forthwith, after

copies thereof have been sent to the members of the company.
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(5) The Board shall cause a list showing the names, addresses and occupations of
the members of the company, and the number of shares held by them
respectively, to be produced at the commencement of the statutory meeting,
and to remain open and accessible to any member of the company during the
continuance of the meeting.

(6) The members of the company present at the meeting shall be at liberty to
discuss any matter relating to the formation of the company or arising out of
the statutory report, whether previous notice has been given or not; but no
resolution may be passed of which notice has not been given in accordance
with the provisions of this Act.

(7) The meeting may adjourn from time to time, and at any adjourned meeting, any
resolution of which notice has been given in accordance with the provisions of
this Act, whether before or after the former meeting, may be passed ; and the
adjourned meeting shall have the same powers as an original meeting.

(8) If default is made in complying with the provisions of the act, every director or
other officer of the company who is in default shall be punishable with fine

which may extend to five thousand rupees.

NOTICE OF THE MEETING
The directors are required to send notice of the meeting to all members of
the company at least 21 days before the date of the meeting stating that it is the

statutory meeting of the company. The fact that it is the statutory meeting must

expressly be stated in the notice convening the meeting.

STATUTORY REPORT
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In order to enable the members to make the best use of this opportunity the
directors are required to prepare and send to every member a document known as
the “Statutory Report” at least 21 days before the day on which the meeting is to
be held. If the report is sent later it will still be valid if it is so agreed to by a
unanimous vote of the members entitled to attend and vote at the meeting [Sec.
165 (2)]. The report should be certified as correct by at least two directors, one of
whom shall be the managing director where there is one and must also be certified
by the auditors [Sec. 165 (4)] A copy of this report must be filed with the Registrar
forthwith at the time of sending it to the members[Sec. 165 (5)]. .

CONTENTS OF STATUTORY REPORT

(a) The total number of shares allotted, distinguishing shares allotted as fully or
partly paid-up otherwise than in cash, and stating in the case of shares partly
paid-up, the extent to which they are so paid-up, and in either case, the
consideration for which they have been allotted

(b) The total amount of cash received by the company in respect of all the shares
allotted, distinguished as aforesaid

(c) An abstract of the receipts of the company and of the payments made there out,
upto a date within seven days of the date of the report, exhibiting under
distinctive headings the receipts of the company from shares and debentures
and other sources, the payments made there out, and particulars concerning
the balance remaining in hand, and an account or estimate of the preliminary
expenses of the company, showing separately any commission or discount paid
or to be paid on the issue or sale of shares or debentures

(d) The names, addresses and occupations of the directors of the company and of

its auditors ; and also, if there be any, of its manager, and secretary ; and the
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changes, if any, which have occurred in such names, addresses and
occupations since the date of the incorporation of the company

() The particulars of any contract which, or the modification or the proposed
modification of which, is to be submitted to the meeting for its approval,
together in the latter case with the particulars of the modification or proposed
modification

(f) The extent, if any, to which each underwriting contract, if any, has not been
carried out, and the reasons thereof

(g) The arrears, if any, due on calls from every director and from the manager

(h) The particulars of any commission or brokerage paid or to be paid in
connection with the issue or sale of shares or debentures to any director or to

the manager.

PROCEDURE AT THE STATUTORY MEETING

At the commencement of the meeting, the chairman will ask the secretary to
read the notice of the meting. The Board should then place before the meeting a
list showing the names, addresses and occupation of the members of the company
and the number of shares held by them respectively. The list must remain open
and accessible to any member during the continuance of the meeting [Sec. 165
(6)]. After the notice has been read, the chairman takes up the items of business
according to the Agenda. He will request the members to take the Statutory
Report, already circulated, as read. Thereafter he will address the meeting
explaining the progress made by the company since its incorporation, the present
position and the future prospects. After this he will invite discussions and
questions pertaining to the Statutory Report and other related matters. After

discussion of members he chairman proposes that the Statutory Report be
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approved. If there are any modifications in respect of any contracts, he will also
propose that the modifications of contracts proposed in the Report be approved.
Decisions about matters, of which previous notice has been given, are then taken
by passing requisite resolutions. It may be noted that a matter for which no
previous notice has been given can be discussed by the members but a resolution
in respect of that cannot be passed.

If the members so consent, the statutory meeting may be adjourned. The
chairman has no power to adjourn the Statutory meeting except with the consent
of the meeting makes specific provisions regarding adjournment of statutory
meeting. The sub — section provides that the meeting may e adjourned from time to
time and at any adjourned meeting, any resolution of which notice has been given
in accordance with the provisions of this Act, before and after the former meeting,
may be passed; and the adjourned meeting shall have the same powers as an
original meeting.

After all the items on the agenda are over, the meeting will be dispersed with

a vote of thanks to the chair.

ANNUAL GENERAL MEETING
MEANING

A formal meeting, held annually, where, in the case of a company, those
responsible for running it (the directors) meet with those who own it (the
shareholders). The AGM for a public limited company must be held annually and
can be quite a high-profile affair. These meetings may be open to media scrutiny
and require a lot of careful thought and planning. For private limited companies,
the articles may stipulate that an AGM should be held, but there is no longer a

statutory requirement to do so (Companies Act 2006). Similarly, with regard to
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charities, the AGM provides an opportunity for the members to meet with those

running the charity (trustees and/or officers) to ask questions about the

management of the charity prior to voting. The governing document will state

whether an AGM is required. The articles will stipulate whether an AGM is

required for charitable companies.

STATUTORY REQUIREMENTS :

>

Must be held by every type of company, public or private, limited by shares
or by guarantee, with or without share capital or unlimited company, once a
year. Every company must in each year hold an annual general meeting. Not
more than 15 months must elapse between two annual general meetings.
However, a company may hold its first annual general meeting within 18
months from the date of its incorporation. In such a case, it need not hold
any annual general meeting in the year of its incorporation as well as in the
following year only.

In the case there is any difficulty in holding any annual general meeting
(except the first annual meeting), the Registrar may, for any special reasons
shown, grant an extension of time for holding the meeting by a period not
exceeding 3 months provided the application for the purpose is made before
the due date of the annual general meeting. However, generally delay in the
completion of the audit of the annual accounts of the company is not treated
as "special reason" for granting extension of time for holding its annual
general meeting. Generally, in such circumstances, an AGM is convened
and held at the proper time . all matters other than the accounts are
discussed. All other resolutions are passed and the meeting is adjourned to
a later date for discussing the final accounts of the company. However, the

adjourned meeting must be held before the last day of holding the AGM.
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» A notice of at least 21 days before the meeting must be given to members
unless consent is accorded to a shorter notice by members, holding not less
than 95% of voting rights in the company. The notice must state that the
meeting is an annual general meeting. The time, date and place of the
meeting must be mentioned in the notice. The notice of the meeting must be
accompanied by a copy of the annual accounts of the company, director’s
report on the position of the company for the year and auditor’s report on
the accounts. Companies having share capital should also state in the
notice that a member is entitled to attend and vote at the meeting and is
also entitled to appoint proxies in his absence. A proxy need not be a
member of that company. A proxy form should be enclosed with the notice.
The proxy forms are required to be submitted to the company at least 48
hours before the meeting.

The AGM must be held on a working day during business hours at the
registered office of the company or at some other place within the city, town
or village in which the registered office of the company is situated. The
Central Government may, however, exempt any class of companies from the
above provisions. If any day is declared by the Central government to be a
public holiday after the issue of the notice convening such meeting, such a
day will be treated as a working day.

A company may, by appropriate provisions in its articles, fix the time for its
annual general meeting and may also by a resolution passed in one annual
general meeting fix the time for its subsequent annual general meetings.
Companies licensed under Section 25 are exempt from the above provisions

provided that the time, date and place of each annual general meeting are
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decided upon beforehand by the Board of Directors having regard to the

directions, if any, given in this regard by the company in general meeting.

In case of default in holding an annual general meeting, the following are the
consequences

1. Any member of the company may apply to the Company Law Board. The

Company Law Board may call, or direct the calling of the meeting, and give

such ancillary or consequential directions as it may consider expedient in

relation to the calling, holding and conducting of the meeting. The Company

Law Board may direct that one member present in person or by proxy shall

be deemed to constitute the meeting. A meeting held in pursuance of this

order will be deemed to be an annual general meeting of the company. An

application by a member of the company for this purpose must be made to

the concerned Regional Bench of the Company Law Board by way of petition

in Form No. 1 in Annexure II to the CLB Regulations with a fee of rupees

fifty accompanied by (i) affidavit verifying the petition, (ii) bank draft for
payment of application fee.

. Fine which may extend to Rs. 5,000 on the company and every officer of the

company who is in default may be levied and for continuing default, a

further fine of Rs. 250 per day during which the default continues may be

levied.

BUSINESS TO BE TRANSACTED AT ANNUAL GENERAL MEETING:
At every AGM, the following matters must be discussed and decided. Since
such matters are discussed at every AGM, they are known as ordinary business.

All other matters and business to be discussed at the AGM are special business.
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The following matters constitute ordinary business at an AGM :-

a. Consideration of annual accounts, director’s report and the auditor’s report

b. Declaration of dividend

c. Appointment of directors in the place of those retiring

d. Appointment of and the fixing of the remuneration of the statutory auditors.
In case any other business (special business) has to be discussed and decided
upon, an explanatory statement of the special business must also accompany the
notice calling the meeting. The notice should also give the nature and extent of the
interest of the directors or manager in the special business, as also the extent of
the shareholding interest in the company of every such person. In case approval of
any document has to be done by the members at the meeting, the notice must also
state that the document would be available for inspection at the Registered Office

of the company during the specified dates and timings.

BOARDS REPORT OR THE DIRECTOR’S REPORT

The main objective of the Directors’ Report is to provide authentic

meaningful information to the shareholders and others, viz., employees, creditors,
society, state etc., regarding the state of company’s affairs and the result of a
year’s working along with the future prospects. It must be attached with the
Balance Sheet and sent to the shareholders along with the notice calling for the
annual general meeting. As per sec. 217, as amended by the Companies
(Amendment) Acts of 1988, 1999 and 2000, the Director’s Report must deal with
the following matters :

(@) The state of company’s affairs

(b) The amount, if any, which the Board proposes to carry to any reserves in

the Balance Sheet
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(c) The amount, if any, which the Board recommends should be paid by way
of dividend

(d) Material changes and commitments, if any, affecting the financial
position of the company which have been occurred between the end of
the financial year of the company to which the Balance Sheet relates and
the date of the report

() The conservation of energy, technology, absorption, foreign exchange

earnings and outgo, in such manner as may be prescribed.

EXTRAORDINARY GENERAL MEETING

Any meeting other than the Statutory meeting and the annual general
meeting of the company is called extraordinary general meeting. It is convened for
transacting any urgent or special business which cannot be postponed till the next

annual general meeting. The members of a company have the right to require the

calling of an extraordinary general meeting by the directors. The board of directors

of a company must call an extraordinary general meeting if required to do so by
the following number of members :-

v' members of the company holding at the date of making the demand for
an EGM not less than one-tenth of such of the voting rights in regard to
the matter to be discussed at the meeting ; or
If the company has no share capital, the members representing not less
than one-tenth of the total voting rights at that date in regard to the said

matter.
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The requisition must state the objects of the meetings and must be signed by the
requisitioning members. The requisition must be deposited at the company's
registered office. When the requisition is deposited at the registered office of the
company, the directors should within 21 days, move to call a meeting and the
meeting should be actually be held within 45 days from the date of the lodgement
of the requisition. If the directors fail to call and hold the meeting as aforesaid, the
requisitionists or any of them meeting the requirements at (a) or (b) above, as the
case may be, may themselves proceed to call meeting within 3 months from the
date of the requisition, and claim the necessary expenses from the company. The
company can make good this sum from the directors in default. At such an EGM,
any business which is not covered by the agenda mentioned in the notice of the

meeting cannot be voted upon.

Power of Company Law Board to Order Calling of Extraordinary General
Meeting

If for any reason, it is impracticable to call a meeting of a company,
other than an annual general meeting, or to hold or conduct the meeting of the
company, the Company Law Board may, either on its own motion or on the
application of any director of the company or of any member of the company, who
would be entitled to vote at the meeting, order a meeting to be called and
conducted as the Company Law Board thinks fit, and may also give such other
ancillary and consequential directions as it thinks fit expedient. A meeting so
called and conducted shall be deemed to be a meeting of the company duly called

and conducted.

AUTHORITY TO CALL EXTRAORDINARY GENERAL MEETING
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1. By the Directors
The directors may, whenever they think fit, convene an extraordinary

general meeting by passing a resolution to that effect in the Board’s meeting.

2. By the Directors on requisition

The directors must convene an extraordinary general meeting on the
requisition of members holding not less than one-tenth of the total voting rights
on the matter of requisition. The requisition must state the matters for the
consideration of which the meeting is to be called. It must be signed by the
requisitionists and deposited at the registered office of the company. The
directors should within 21 days from the date of the deposit of a valid
requisition, move to call a meeting and should give 21 days notice to members
for calling such a meeting and the meeting should actually be held within 45

days from the date of the requisition.

. By the requisitionist themselves
If the directors fail to call the meeting within aforementioned time limits, the
requisitionist or such of the requisitionist as represent not less than one-tenth

of the total voting rights of all the members, may themselves convene a meeting

within three months of depositing the requisition. Such a meeting should be

called in the same manner, as nearly as possible, as that in which meetings are
called by the Board. Any reasonable expenses incurred by the requisitionist
must be repaid to them by the company, and any sum so paid shall be retained
by the company out of any sums due or likely to become due to the directors in

default.
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4. By the Company Law Board
If for any reason it is impracticable to call or conduct on extraordinary
general Meeting, the company law board may, either of its own motion or on the
application of any director or any member who would be entitled to vote, order a
meeting to be called, held and conducted in such manner s the Company Law
Board thinks fit and may give such directions as it thinks expedient, including a
direction that one member, present in person or by proxy shall be deemed to

constitute a meeting.

EXPLANATORY STATEMENT

The notice convening an Extraordinary general meeting must be
accompanied by an ‘Expalnatory Statement’. The object of such a statement is to
explain to the members the reasons of passing a resolution so as to ensure its
smooth adoption. Explanatory Statement is necessary for each item of ‘special
businesses’. In the case of annual general meetings, all business other than the
ordinary business shall be considered as ‘special business and in the case of

extraordinary general meeting thereat shall be treated as ‘special business’ [Sec.

173(1)]. Where any items of business to be transacted at the meeting are deemed

to be special, there must be annexed to the notice of the meeting a statement
mentioning all material facts concerning the items of business, including in
particular, the nature and extent of the interest of every director, and the
manager, if any[Sec. 173(2)[if any such special business consists of according
approval to any document by the meeting, the statement must specify the time
and place where the document can be inspected [Sec. 173(3)]. The statement is to

be approved by the chairman before it is actually issued.
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BOARD OF DIRECTORS MEETING
MEANING

The term “Board” is a collective name for the ‘directors’ under the
Companies Act [Sec. 252 (3)]. The ‘Board Meetings’, therefore, means ‘Meetings of

Directors’. The Board Meetings are the most important meetings of the company.

In practice, all the major decisions relating to company matters, even in regard to

those for which approval of the shareholders in general meeting is required under
the Act, are taken thereat. Therefore, the decisions taken at the Board’s meeting

are finally carried through in almost all cases.

DEFINITION

Formal meeting of the board of directors of an organization, held usually
at definite intervals to consider policy issues and major problems. Presided over by
a chairperson (chairman or chairwoman) of the organization or his or her
appointee, it must meet the quorum requirements and its deliberations must be
recorded in the minutes. Under the doctrine of collective responsibility,

all directors (even if absent) are bound by its resolutions.

FREQUENCY OF BOARD MEETINGS
MEETINGS OF THE BOARD
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The Board should meet at least once in every three months, with a
maximum interval of 120 days between any two Meetings such that at least four
Meetings are held in each year.

Each Meeting should be of such duration as would enable proper

deliberations to take place on items placed before the Board.

MEETINGS OF COMMITTEES
Committees should meet at least as often as stipulated by the Board or as

prescribed by any other authority

NOTICE OF THE MEETING

1. Notice in writing of every Meeting should be given to every Director by hand or
by post or by facsimile or by e-mail or by any other electronic mode. Where a
Director specifies a particular mode, the Notice should be given to him by such
mode.

. The Notice should specify the day, date, time and full address of the venue of
the Meeting. A Meeting may be held at any time, on any day, including a public
holiday, and at any place.

. The Notice of a Meeting should be given even when Meetings are held on pre-
determined dates or at pre-determined intervals.

. Unless the Articles prescribe a longer notice period, Notice should be given at
least fifteen days before the date of the Meeting. Notice need not be given of an

adjourned Meeting other than a Meeting that has been adjourned “sine die”.
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However, Notice of the reconvened adjourned Meeting should be given to those
Directors who did not attend the Meeting which had been adjourned.

5. No business should be transacted at a Meeting if Notice in accordance with this
Standard has not been given.

6. The Agenda, setting out the business to be transacted at the Meeting, and Notes
on Agenda should be given at least seven days before the date of the Meeting.

7. Each item of business should be supported by a note setting out the details of
the proposal and, where approval by means of a Resolution is required, the
draft of such Resolution should be set out in the note.

8. The Notice, Agenda and Notes on Agenda may be given at shorter periods of
time than those respectively stated above, if the majority of members of the
Board or of the Committee, as the case may be, agree. The proposal to hold the
Meeting at a shorter notice should be stated in the Notice and the fact that
consent thereto was obtained should be recorded in the Minutes. Notice,
Agenda and Notes on Agenda should be given to all Directors or to all members
of the Committee, as the case may be, at the address provided by them,
whether in India or abroad, and should also be given to the Original Director,
even when the Notice, Agenda and Notes on Agenda have been given to the

Alternate Director.

9. Any supplementary item not originally included in the Agenda may be taken up

for consideration with the permission of the Chairman and with the consent of
the majority of the Directors present in the Meeting. However, no
supplementary item which is of significance or is in the nature of Unpublished
price sensitive information should be taken up by the Board without prior

written Notice.
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The items of business to be transacted should be arranged in order of those
items that are of a routine or general nature or which merely require to be
noted by the Directors, and those items which require discussions and specific
approval. Besides the items of business that are required by the Act or any
other applicable law to be considered at a Meeting of the Board and all material
items having a significant bearing on the operations of the company, there are
certain items which, if applicable, should also be placed before the Board. An
illustrative list of such items is given at Annexure ‘A’.

There are certain specific items which should be placed before the Board at
its first Meeting and there are certain items which should be placed before the
Board at the Meeting held for consideration of the year-end accounts.

Nlustrative lists of such items are given at Annexures ‘B’ and ‘C’ respectively

AGENDA OF BOARD MEETINGS

The term Agenda means things to be done. In the present context it is a
statement of the business to be transacted at a meeting. It also sets out the order
in which the business is to be dealt with. Though the Companies Act does not
make it obligatory on the Secretary to send an agenda or to incorporate the same
in the notice of Board meeting, yet by convention it necessarily accompanies the
notice calling the meeting. For, otherwise, the members cannot come prepared for
discussion on the points on which resolutions have to be passed. A separate
agenda may be enclosed with the notice of the meeting or the notice itself may
contain the agenda.

Illustrative list of items of business for the Agenda for the First Meeting of

the Board of Directors of the Company

1. To appoint the Chairman of the Meeting.
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. To note the Certificate of Incorporation of the company, issued by the
Registrar of Companies.
. To take note of the Memorandum and Articles of Association of the
company, as registered.
. To note the situation of the Registered Office of the company.
5. To confirm/note the appointment of the first Directors of the company.
6. To read and record the notices of disclosure of interest given by the
Directors.

7. To consider the appointment of Additional Directors.

8. To consider the appointment of the Chairman of the Board.

9. To fix the financial year of the company.

10. To consider the appointment of the first Auditors.

11. To adopt the Common Seal of the company.

12. To appoint Bankers and to open bank accounts of the company.

13. To authorise printing of share certificates.

14. To authorise the issue of share certificates to the subscribers to the
Memorandum and Articles of Association of the company.

15. To approve preliminary expenses and preliminary contracts.

16. To consider the appointment of the Managing Director/Whole time
Director/Manager and Company Secretary, if applicable and other
senior officers.

Illustrative list of items of business for Agenda of Meeting of the Board of
Directors at which annual accounts, etc., are to be considered.

(Besides regular Agenda items, such as confirmation of Minutes, granting

leave of absence to Directors, reading Notices of disclosure of interest of Directors)
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. To consider and approve matters arising out of the accounts such as
commission to Directors, write-offs, provisions, legal cases, etc.
2. To consider and approve transfers to Reserves and other appropriations.
3. To consider recommendation of dividend.
4. To consider and approve the Balance Sheet and the Profit & Loss Account
as well as the abridged Accounts or statement of financial results.
5. To approve the cash flow statement.
6. To consider and take note of the Directors to retire by rotation at the

Annual General Meeting.

. To consider the draft Notice of the Annual General Meeting and to
authorise issuance thereof.
To consider the appointment of Auditors and the payment of
remuneration to them, to be proposed for members’ consideration.
9. To take note of the draft Auditor’s report.

10. To consider the draft Directors’ Report and to authorise issuance
thereof.

11. To open a Bank Account for payment of dividend.

12. To approve/note the closure of the Register of Members and the Share
Transfer Books for the purposes of the Annual General Meeting.

13. To approve the text of the advertisement inviting fixed deposits.

14. To discuss the Compliance Certificate issued by a secretary in whole-

time practice.

QUORUM OF BOARD MEETINGS

1. Quorum should be present throughout the Meeting. No business should be

transacted when the Quorum is not so present. The Quorum for a Meeting of
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the Board should be one-third of the total strength of the Board (any fraction
contained in that one-third being rounded off as one), or two Directors,
whichever is higher. Where the requirements for the Quorum, as provided in
the Articles, are stricter, the Quorum should conform to such requirements.

If the number of Interested Directors exceeds or is equal to two-thirds of the
total strength, the remaining Directors present at the Meeting, being not less
than two, should be the quorum during such time.

2. Where the number of Directors is reduced below the minimum fixed by the
Articles, no business should be transacted unless the number is first made up
by the remaining Director(s) or through a general meeting.

If a Meeting of the Board could not be held for want of quorum, then, unless the

Articles otherwise provide, the Meeting should automatically stand adjourned to

the same day in the next week, at the same time and place or, if that day is a
public holiday, to the next succeeding day which is not a public holiday, at the

same time and place.

ATTENDANCE AT MEETINGS
» An Attendance Register, containing the names and signatures of the
Directors present at the Meeting, should be maintained.

If an attendance register is maintained in loose-leaf form, it should be
bound at reasonable intervals and may be destroyed after eight years, with
the approval of the Board.

Leave of absence should be granted to a Director only when a request for
such leave has been communicated to the Secretary or to the Board or to

the Chairman.
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VALIDITY OF ACT OF DIRECTORS

It must have been noted from the foregoing provisions that if a proper notice
has not been given to all the directors or / and the quorum is not present
throughout the meeting, the Board’s meeting is invalid. This invalidity, however,
does not affect the interests of third parties, who have no notice of the irregularity,
on the principle of Indoor Management.

Thus, where the quorum of the Board was three and at a meeting of two, the
secretary was asked to affix the seal to a mortgage, it was held that as between the
company and the mortgage that had no notice of irregularity, the execution of deed
was valid

A subsequent properly convened and legally constituted Board meeting can
always ratify and confirm what was done at the prior irregular meeting, and it will
then be valid.

Sec. 290 contains a very important provision regarding the validity of acts of
directors.

The Section provides that acts of a director shall be valid notwithstanding
that it may afterwards be discovered that his appointment was invalid by reason of

any defect or disqualification or had terminated by virtue of any provision in the

Act or in the articles of the company, but the acts done by such a director after his

appointment has been shown to the company to be invalid or to have terminated
shall not have any validity.

The acts of a director appointed at a meeting of which insufficient notice was
given would be validated by the Section. Similarly, a call made by the directors one
of whom had ceased to hold his qualification shares for a very short period was
held to be valid.

Committee of the Board
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The directors, if permitted by articles, may delegate some of their powers to
a committee of one or more of their number. Such delegation shall, however, be
Subject to Section 292 of the Act. Usually committees are appointed for specific
purposes e.g. a finance committee. While appointing a committee the Board must
carefully define its powers and authority.

A committee may either be of a permanent nature, when it is called a
‘standing committee’, e.g., a committee to approve transfers, or be formed for some
special matter of non-recurring nature, when it is known as a ‘special committee’,
e.g. a committee to enquire into the economics of amalgamating the company with
some other company.

Unless the articles otherwise provide, all acts of a committee must be done
by the whole committee and a majority cannot act in the absence of any member.

The Board is not bound, in any way, by the committee report, usual adopted.

PROCEEDINGS OF BOARD
It is the articles of a company which provide provision regarding proceedings
of Board Meetings. Usually, the articles will be found to contain provisions on the
lines of ‘Table A’ — Regulations 73 to 81. These regulations are reproduced below :
Regn. 73 (1) The Board of directors may meet for the despatch of business,
adjourn and otherwise regulate its meeting, as it thinks fit.

(2) A director may and the managing director, manager or secretary on
the requisition of a director shall, at any time, summon a meeting of
the Board.

Regn. 74 (1) Save as otherwise expressly provided in the Act, questions arising at

any meeting of the Board shall be decided by a majority of votes.
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(2) In case of an equality of votes, the Chairman of the Board, if any,
shall have a second or casting vote.

Regn. 75

The continuing directors may act notwithstanding any vacancy in the Board,;

but if and so long as their number is reduced below quorum fixed by the Act for a

meeting of the board, the continuing directors or director may act for the purpose

of increasing the number of directors to that fixed for the quorum or for
summoning a general meeting of a company, but for no other purpose.

Regn. 76 (1) The Board may elect a Chairman of its meeting and determine the
period for which he is to hold office.

(2) If no such Chairman is elected, or if at any meeting the Chairman is
not present within five minutes after the time appointed for holding
the meeting.

Regn. 77(1) The Board may, subject to provisions of the Act, delegate any of its
powers to committees consisting of such member or members of its
body as it thinks fit.

(2) Any committee so formed shall, in the exercise of the powers so

delegated, conform to any regulations that may be imposed on it by

the Board.

Regn. 78 (1) A committee may elect a chairman for its meetings.

(2) If no such Chairman is elected, or if at any meeting the Chairman is
not present within five minutes after the time appointed for holding
the meeting, the members present may choose one of their members
to be Chairman for the meeting.

Regn. 79 (1) A committee may meet and adjourn as it thinks proper.
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(2) Questions arising at any meeting of a committee shall be determined

by a majority of votes of the members present, and in case of an

equality of votes, the Chairman shall have a second or casting vote.

CHAIRMAN OF THE MEETING

» Meetings of the Board

Every company should have a Chairman who would be the Chairman
for Meetings of the Board. It would be the duty of the Chairman to see
that the Meeting is duly convened and constituted in accordance with
the Act or any other applicable guidelines, Rules and Regulations
before it proceeds to transact business. The Chairman should then
conduct the proceedings of the Meeting and ensure that only those
items of business as have been set out in the Agenda are transacted
and generally in the order in which the items appear on the Agenda.
The Chairman should encourage deliberations and debate and assess
the sense of the Meeting. The Chairman should ensure that the
proceedings of the Meeting are correctly recorded and, in doing so, he
may include or exclude any matter as he deems fit.

In the case of a public company, if the Chairman himself is
interested in any item of business, he should entrust the conduct of
the proceedings in respect of such item to any other dis-interested
Director and resume the Chair after that item of business has been
transacted.

» Meetings of Committees

Prepared by K. Kavitha, Department of Commerce, KAHE




KARPAGAM ACADEMY OF HIGHER EDUCATION

CLASS : II B. Com. (CS)

COURSE NAME: COMPANY LAW AND SECRETARIAL PRACTICE

COURSE CODE : 16COU402 BATCH : 2016 - 2019
UNIT: III (Company Meetings)

The Board, while constituting any Committee, should also appoint the
Chairman of that Committee, unless such appointment is to be made

in pursuance of any other applicable guidelines, Rules or Regulations.

PROCEDURE OF BOARD MEETINGS

Before opening the proceedings of the meeting, chairman satisfies himself
that the meeting is properly convened and that the quorum is present. When the
proceedings start the Chairman requests the secretary to read the ‘minutes’ of the
last meeting. As soon as the ‘minutes’ are read and approved as correct, the
Chairman will sign the ‘minutes’. He will, thereafter, take up the items for
discussion according to the order set forth on the Agenda, but with the consent of
the meeting he may alter the order. During discussion the Chairman gives full
opportunity to all the directors to express their option on the subject matter. After
this if there is any difference of opinion, the motion is put to vote. If the majority
votes are cast in favour of the motion, resolution to this effect will be passed. A
director interested in any resolution is not allowed to cast his vote on that
particular resolution and this fact is recorded in the minutes “that Mr.____
being interested did not participate nor did he vote on the Resolution”. After all the
items on the Agenda are over the Chairman declares the meeting closed.
Throughout the meeting the secretary keeps on taking notes of the proceedings on

the basis of which he will out the ‘minutes’ of the meeting.

MINUTES OF BOARD MEETINGS
» Within fifteen days from the date of the Meeting of the Board or

Committee or of an adjourned Meeting, the draft Minutes thereof
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should be circulated to all the members of the Board or the
Committee, as the case may be, for their comments.

The Directors should forward their comments on the draft Minutes
within seven days from the date of circulation thereof, so that the
Minutes are finalised and entered in the Minutes Book within the
specified time limit of thirty days.

The Minutes of proceedings of a Meeting should be entered in the
Minutes Book within thirty days from the conclusion of the Meeting.
In case a Meeting is adjourned, the Minutes should be entered in
respect of the original Meeting as well as the adjourned Meeting
within thirty days from the date of the respective Meetings. In respect
of a Meeting adjourned for want of Quorum, a statement to that effect
should be recorded in the Minutes Book by the Chairman or any
Director present at the Meeting.

The date of entering the Minutes should be specified in the Minutes
Book by a Director or the Secretary.

The Chairman should initial each page of the Minutes, sign the last
page of the Minutes and append to such signature the date on which
he has signed the Minutes.

While the law requires that Minutes of the proceedings should be
entered in the Minutes Book within thirty days of the Meeting, there
is no prescribed time limit within which such Minutes have to be
signed. They could be signed beyond a period of thirty days if the
succeeding Meeting is held after a period of thirty days from the date
of the earlier Meeting. However, it is also not obligatory to wait for the

next Meeting in order to have the Minutes of the previous Meeting
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signed. Such Minutes may be signed by the Chairman of the Meeting
at any time before the next Meeting is held.

The Minutes of Meetings of the Board can be inspected only by the
Directors. While the Auditor or Cost Auditor of the company or
Secretary in whole-time practice appointed by the company can also
inspect the Minute Books in the course of audit or certification, a
member of the company has no right to inspect the Minutes of
Meetings of the Board or any Committee thereof. Officers of the
Registrar of Companies, or other Government or regulatory bodies
duly authorised in this behalf under law, during the course of an
inspection, can also inspect the Minutes.

Minutes should not be pasted or attached to the Minutes Book.
Minutes, if maintained in loose-leaf form, should be bound at
intervals coinciding with the financial year of the company.

The pages of the Minutes Book should be serially numbered and there
should be proper locking device to ensure security and proper control
to prevent irregular removal of the loose leaves.

Extracts of the Minutes should be given only after the Minutes have
been duly signed. However, certified copies of any Resolution passed
at a Meeting may be issued even pending signing of the Minutes by
the Chairman, if the draft of that Resolution had been placed at the
Meeting and was duly approved.

Minutes of an earlier Meeting should be noted at the next Meeting.

Any alteration, other than grammatical or minor corrections, in the

Minutes as entered, should be made only by way of express approval
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>

taken in the subsequent Meeting in which such Minutes are sought to
be altered.

The Minutes of Meetings of any Committee should be circulated to the
Board along with the Agenda for the Meeting of the Board next
following such Meeting of the Committee and should be noted at the
Board Meeting.

If the Minutes of Meetings of any Committee are pending noting by
the Committee at the time of circulating the Agenda for the Meeting of
the Board, such Minutes should be circulated to the Board in draft

form.

RECORDING IN THE MINUTES

>

>

In addition to the names of Directors present at the Meeting, the
names of persons in attendance and the names of invitees, if any,
should be recorded in the Minutes. Apart from the Resolution or the
decision, the Minutes should mention the brief background of the
proposal and the rationale for passing the Resolution or taking the
decision.

The names of the Directors who dissented or abstained from the
decision should be recorded. Similarly, the fact that an interested
Director did not participate in the discussion or vote should be
recorded in the Minutes. Wherever any approval of the Board or of the
Committee is taken on the basis of certain papers laid before the

Board or the Committee, proper identification by initialling of such

papers by the Chairman or any Director should be made and a

reference thereto should be made in the Minutes.
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PRESERVATION OF MINUTES AND OTHER RECORDS

» The Minutes of all Meetings should be preserved permanently.

» Where, under a scheme of arrangement, a company has been merged
or amalgamated with another company, the Minutes of all Meetings of
the Board and Committees of the transferor company should be
preserved permanently by the transferee company, notwithstanding
the fact that the identity of the transferor company may not survive
such arrangement.

Office copies of Notices, Agenda and Notes on Agenda and other
related papers should be preserved in good order for as long as they
remain current or for ten years, whichever is later, and may be

destroyed thereafter under the authority of the Board.

III MEETINGS OF DEBENTURE HOLDERS
If a company wants to make any change in the terms of security or if they
wish to modify the rate of interest of debentures or if they decide to change the
rights the authority of the company will call for debenture holders meeting. This
is done to protect the interest of the debenture holders because they were the

ultimate persons who would be affected by the changes.

IV. MEETING OF THE CREDITORS
Likewise if they want to make a scheme of arrangements with its creditors
then meeting will be conducted by the authority exclusively with the creditors

of the company. These type of meeting would not be frequently held.
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SECRETARIAL WORK RELATING TO BOARD MEETING

The duties of the company secretary relating to Board’s meetings, may be as

follows :

In calling the Board meeting :

1. The Secretary in consultation with the Chairman or on the requisition of a
director, fixes the date and time of the meeting, if it has not already been fixed
at the previous meeting

. He has to prepare the agenda (in consultation with the Chairman) and the
notice of the Board meeting.

. He has to issue the notice along with the agenda to each director. He should
comply with the requirement of the articles as to length of notice while
dispatching notices.

. He has to issue invitation letters to Chief Accountants, Branch manager,
Solicitor, Auditors, etc., who are to attend the whole or any part of the meeting
by invitation

. The secretary has to keep in readiness periodical financial and trading returns
showing up - to — date position.

. He should collect necessary documents, contracts, pending transfers and the
related certificates for sealing and signing by directors

. He has to keep in readiness detailed information and relevant documents, etc.,
regarding special business, if any, for producing before the meeting.

8. He has to prepare the directors’ attendance book.

9. He has to prepare the Minute Book of Board meetings, and keep ready the

company’s seal, copies of memorandum and articles of association, the last
annual report and accounts, trust deeds and other documents likely to be

required at the meeting
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10. He should make suitable arrangements for the boarding and lodging for
directots as also for the necessary seating arrangements, stationery, etc., for

the Board Meeting.
DUTIES OF A COMPANY SECRETARY RELATING TO THE MEETINGS
SECRETARIAL WORK RELATING TO STATUTORY MEETING
The duties of the Company Secretary relating to the Statutory Meeting are as

follows :

BEFORE THE MEETING :

1. It is the duty of the secretary to keep in mind the time limit prescribed by
the Act for holding the Statutory Meeting.

3

. He should prepare the ° statutory report’ in the prescribed form and the
notice of the meeting

. He should convene a meeting of the Board of Directors to consider and
approve the statutory report and the notice

. The secretary should then arrange for printing of the statutory report and
the notice and dispatching them to the members at least 21 days before the
date of the meeting. A certified copy of the report must also be filed with the
Registrar.

. He should prepare an agenda of the meeting in consultation with the
chairman

. He has also to prepare a list of members showing names, addresses and the

number of shares held by each one of them for placing before the meeting
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7. He has to make necessary seating arrangements, etc., for holding the
meeting

AT THE MEETING :

8. He has to help the chairman is ascertaining the quorum and to read the
notice of the meeting

9. If directed by the chairman, he has to read the statutory report

10.He has to produce the list of members at the meeting

11.He has to assist the chairman on any points of procedure and to supply
necessary Explanation when required

12.He is to take full notes of the proceedings of the meeting

AFTER THE MEETING :

13.He has to draft the minutes of the meeting on the basis of notice taken by
him and to get the same approved and signed by the chairman of the same

meeting within 30 days of the conclusion of the meeting.

SECRETARIAL WORK RELATING TO ANNUAL GENERAL MEETING

The duties of a secretary relating to the holding of annual general meeting may be

enumerated as follows :

BEFORE THE MEETING :
1. Arrange for the presentation of a Profit and Loss Account and the Annual
Balance Sheet
of the company and also for its subsidiaries and branches, if any, as per the

provisions of the Act, when the financial year of the company is over.
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2. See that the Board approves the Balance Sheet and Profit and Loss Account
and name of directors who will sign the Balance Sheet

3. See that the duly authorized Balance Sheet and Profit and Loss Account are
audited and certificate by the auditors.

4. See that the Balance Sheet approved by the Board is signed by the directors
authorized to sign the same.

5. Prepare a draft of the Director’s Report in consultation with the Chairman

6. Arrange a Board meeting to consider the following business :

(a) To consider and recommend the rate of dividend on equity or / and
preference shares to be declared and passed by the members at the
annual general meeting;

(b) To sign the Director’s Report already prepared by the secretary;

(c) To obtain sanction of the Board to the proposals to be considered and
passed at the annual general meeting on matters like names of directors
who are liable to retire by rotation, names of directors who are to seek re-
election and change in the auditors of the company

(d) To fix date, time and place of the annual general meeting and to
authorize the secretary for arranging the printing of the notice, annual
accounts, directors’ report, auditors’ report, proxy forms, admission cards
etc.,

() To authorize the secretary to close the register of members and share
transfer register, issue the notice of closure of transfers and to see the
preparation of dividend list and dividend warrants

(f) To authorize the bank to open a separate dividend account;

(g) To decide whether a report of the proceedings at the general meeting is to

be published and if so, in which particular newspapers
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7. If the company’s securities are quoted, notify the Stock Exchange(s)

concerned of the date of Board of Directors meeting at which the
recommendation of a dividend is to be considered, and after the Board
meeting has been held advise the Stock Exchange(s) of the decisions taken
by the Board in that regard
Arrange for the printing of notices of the meeting, Balance Sheet, the
Profit and Loss Account, Directors’ Report, form of proxy, admission cards,
dividend notices and dividend warrants
Send out the notices along with all relevant documents to the members,
directors and auditors under certificate of posting at least 25 days before
the date of annual general meeting so that 21 clear days’ notice is given to
the members pursuant to Sections 53 and 171 and also publish the notice
in newspapers. Copies of the notice and Directors’ Report are also sent to
the Stock Exchanges for their information
. Close the ‘share transfer register’ and notify the same in newspapers and
look after the preliminary work of dividend distribution (i.e., preparing the
dividend lists and dividend warrants).
Prepare the agenda of the meeting and the Chairman’s speech in
consultation with the Board.
. Check up proxies received and all valid proxies to be entered in the proxy
register. Close and sign the proxy register in due time.
. Keep ready for making available at the meeting the following documents
and records:
(i) Attendance book to be signed by the shareholders before the
commencement of the meeting

(i) Minutes book of the Annual General Meeting
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(iii) Proxy Register along with all the proxy forms lodged with the company
serially numbered
(iv) Register of Directors’ shareholdings
(v) Register of contracts, companies and firms in which directors are directly
or indirectly interested
(vi) Register of Members and Index of Members
(vii) Memorandum and Articles of Association of the company as amended
up - to — date.
(viii) Spare copies of the Directors’ Report, Annual Accounts, Agenda and
Chairman’s speech

(ix) Voting cards, if a poll is expected
(x) A copy of the Companies Act, 1956, as amended up - to — date

14. Make necessary seating arrangement for shareholders and others. He
should make arrangements to segregate the ordinary shareholders from
preference shareholders and proxies, and should make them sit in separate
enclosures, as under the law the proxies cannot vote on a show of hands,
and cannot speak at the meeting and the preference shareholders can vote
only on matters which directly affect their rights

15. Arrange for tea etc.,

AT THE MEETING :
16. Arrange for collecting the Admission Cards at the gate of the meeting hall

and see that no unauthorized person gets entry therein

17. Help the Chairman in ascertaining whether a quorum is present or not

18. Read the notice convening the meeting with the permission of the

Chairman
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19. Read the Auditors’ Report, and also to read the Director’s Report unless it
is taken as read
20. Advise the Chairman regarding points that may be raised and assist him in
the case of poll, if necessary
21. Take note of the proceedings of the meeting and resolutions passed thereat
AFTER THE MEETING :
22. Brief the press, where necessary
23. Prepare the minutes and get them signed by the Chairman of the same
meeting within 30 days of the conclusion of the meeting
24. Make necessary changes in the Register of Directors and notify the same to
the Registrar within 30 days of the meeting.
25. Send intimations of appointment to the directors and auditors
26. See that the Balance Sheet, Profit and Loss Account, special resolutions
adopted unanimously are filed with the Registrar within 30 days of the
meeting
27. Arrange for the issue of dividend warrants, if any, within 42 days from the
date of declaration of dividend
28. Prepare the ‘annual return’ and file it with Registrar along with necessary

fee within 60 days of the meeting

SECRETARIAL WORK RELATING TO EXTRAORDINARY GENERAL MEETING

The duties of a secretary relating to the holding of Extraordinary general meeting

may be enumerated as follows :

BEFORE THE MEETING :
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1. Where the meeting is sought to be convened by the Board on its own
without requisition from the members, the Secretary must advise the
Board, if it is not already aware, on the urgency of the matter, i.e., the
matter cannot be deferred till the next annual general meeting and
convene a Board meeting in consultation with the Chairman for fixing the
date, time, place and agenda for the extraordinary general meeting

. If a requisition is received from members, the secretary has to convene a
Board meeting in consultation with the chairman to consider the
question of holding the extraordinary general meeting

3. If the Board decides to hold meeting, the secretary has to assist the Board
in preparing the draft resolutions and the explanatory statement

4. Next, the Secretary has to draft a notice for calling the meeting the paying
particular attention to the following points :

(a) The notice must state whether it is a requisitioned meeting

(b) It must contain the text of resolutions which is / are proposed to be

passed with or without modification
(c) It should also state whether the resolution is to be passed at a special or
ordinary resolution
(d) The notice must be accompanied by an explanatory statement
mentioning all material facts concerning the items of business
S. He must arrange for the printing of notices of the meeting and the
Explanatory Statement, proxy forms and admission cards
He should see that the notices along with the Explanatory Statement,
proxy forms etc., are duly posted to the registered address of each member
well in time so that at least 21 clear days notice to given to them. The

notice must also be advertised in press.
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7. The secretary should prepare the agenda of the meeting in consultation

with the Chairman.

8. He has to prepare a list of proxies and make necessary arrangements for

taking poll,

9. He has to make necessary seating arrangement for shareholders and
others. He should make arrangements to segregate the ordinary
shareholders from preference shareholders and proxies and should make
them sit in separate enclosures, as under the law the proxies cannot vote
on a show of hands, and cannot speak at the meeting and the preference
shareholders can vote only on matters which directly affect their rights

AT THE MEETING
10. He has to arrange for collecting the Admission Cards at the gate of the
Meeting Hall
11. He has to give necessary explanations and supply documents as required
by the Chairman
12. He has to ascertain the quorum and read the notice of the meeting
13. He has to take down detailed notes of the proceedings of the meeting
AFTER THE MEETING :

14. He has to prepare the minutes of the meeting and get them approved and

signed by the chairman of the same meeting within 30 days of the

conclusion of the meeting
15. He has to file the copies of the special resolutions, if any, passed at the
meeting with the Registrar within 30 days
16. He has to execute the resolution passed at the meeting.
DRAFTING OF CORRESPONDENCE RELATING TO THE MEETINGS
INTRODUCTION
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Writing in its broad sense - as distinct from simply putting words on paper -
has three steps: thinking about it, doing it, and doing it again (and again and
again as often as time will allow and patience will endure). The first step,
“thinking” involve choosing a subject, exploring ways of developing it, and devising
strategies of organization and style. The second step, “doing” is usually called
“drafting”; and the third, “doing again”, is “revising”. Writing is a complex activity.
The ability to communicate clearly is crucial. It is similarly important in the non-
working aspects of life. The written word (whether on paper or a PC screen) is still
a major channel of communication.

Writing clearly, whether essays, letters, memos or reports, is a key skill. One
could be more confident and competent in expressing in an understanding
manner. You could usefully develop your ability to structure your writing, whether
of essays or reports by looking at how use the basic forms of written
communication and whether you are writing, attention to your writing style is
likely to help you communicate better.

The ability to communicate clearly in writing is important in virtually all
aspects of life. This implies that for a variety of practical reasons it’s through the
mastery of writing that the individual comes to be fully effective in intellectual
organization, not only in the management of everyday affairs, but also in the
expression of ideas and arguments. The mere fact that something is written
conveys its own message, for example of permanence and authority. Certain
people write and certain things get written. It is for such reasons that writing
comes to be associated with status and power. By writing we can have control not
only of information but of people. Learning to write well in a foreign language is
one of the most difficult challenges facing the language learner. Finding the right

word, using an appropriate style, respecting conventional formats and correct
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spelling are just a few areas to consider. Effective writing plays an increasingly
important role in today’s world. A clear and concise style ensures that essential

information is both understood and acted upon.

DRAFTING OF NOTICES

Notice of every meeting of company must be sent to all members entitled to
attend and vote at the meeting. Notice of the AGM must be given to the statutory
auditor of the company.

A notice calling a meeting must state the place, day and hour of the meeting
and must contain the agenda of the meeting. If the meeting is a statutory or
annual general meeting, notice must describe it as such. Where any items of
special business are to be transacted at the meeting, an explanatory statement
setting out all materials facts concerning each item of the special business
including the concern or interest, if any, therein of every director and manager is
any, must be annexed to the notice. If it is intended to propose any resolution as a
special resolution, such intention should be specified.

A notice convening an AGM must be accompanied by the annual accounts of the
company, the director’s report and the auditor’s report.

It is equally important that a notice should be drafted in a manner that it
must communicate the message to shareholders, director’s and auditor’s. So it
should be in a simple language and easily understandable from shareholder to
auditor.

It should convey the information directly without complicated words and

sentences. If it is not so then it will create a major problem in conducting the

meeting. Because before arriving the meeting the shareholders and others should
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have thorough knowledge about of the meeting like agenda, business that should

be discussed etc.,

The notice should contain the following

At the top of the notice, kind of meeting should be mentioned (Notice of
Annual General Meeting).

Next to the title the name and registered address of the company should be
entered.

Subsequently, the day, date, time and place of meeting with clear address
where the meeting is to held is to be declared

Followed by that, ordinary business that should be transacted in the
meeting should be given

After that the special business that is to be discussed should be given

The notice become legally valid only if it is signed proper authority along

with the company’s seal

Followed that is should give notes for certain important matters such as
appointment of proxy, register of members etc.,

It should also contain the explanatory statement

At the end of the annexure an authority should sign along with place and

date.

SPECIMEN NOTICE OF ANNUAL GENERAL MEETING

NOTICE OF ANNUAL GENERAL MEETING

XYZ INDIA LIMITED

Registered Office: 45 A, Sir Mathuradas Vasanji Road, Andheri East, Mumbai 400
093
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NOTICE IS HEREBY GIVEN that the Fifty-eighth Annual General Meeting of the

Members of XYZ India Limited will be held on Tuesday, 29th April 2015 at 3.30

p.m. at M.C. Ghia Hall, Gen. J. Bhosale Marg, near Sachivalaya Gymkhana,

Nariman Point, Mumbai 001to transact the following business :

Ordinary business

1. To receive, consider and adopt the audited Balance Sheet as at 31st December
2014 and the Profit and Loss Account for the year ended on that date and the
Reports of the Directors and Auditors thereon.

2. To consider and, if thought fit, to pass, with or without modification, the
following Resolution as an Ordinary Resolution :

"RESOLVED THAT an Interim Dividend for the year ended 31st December 2014 of

Rs. 10 per Equity Share of Rs. 10 paid to the Members whose names appeared on

the Register of Members on 6th August 2014, be and the same is hereby approved

and confirmed”.

“RESOLVED FURTHER THAT a Final Dividend for the year ended 31st December

2014 of Rs. 35 per Equity Share of Rs. 10 be paid to:

i) those Members whose names appear on the Register of Members of the Company
on 29th April 2015; and

ii) those whose names appear as beneficial owners as at the close of business on
17th April 2015, as per details to be furnished by the National Securities
Depository Limited and Central Depository Services (India) Limited."

3. To consider and, if thought fit, to pass, with or without modification, the
following Resolution as an Ordinary Resolution :
"RESOLVED that Mr. S. R. Sharma who retires by rotation and who is eligible

for re-election be and is hereby re-appointed a Director."
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4. To consider and, if thought fit, to pass, with or without modification, the
following Resolution as an Ordinary Resolution :
"RESOLVED that Mr. J. M. James who retires by rotation and who is eligible
for re-election be and is hereby re-appointed a Director."
. To consider and, if thought fit, to pass, with or without modification, the
following Resolution as an Ordinary Resolution :
"RESOLVED THAT M/s. A B C & Co. LLP, Chartered Accountants, be and are
hereby appointed Auditors of the Company to hold office from the conclusion of
this Meeting till the conclusion of the next Annual General Meeting as the
retiring Auditors, M/s. S. R. B & Co. LLP have given the Company notice, in
writing, expressing their unwillingness to be re-appointed as Auditors on their
retirement at the ensuing Annual General Meeting.
“RESOLVED FURTHER THAT the Board of Directors be and is hereby
authorised to fix the remuneration payable and the reimbursement of out-of-
pocket expenses, if any, to the said Auditors."
Special Business
6. To consider and, if thought fit, to pass, with or without modification, the
following Resolution as a Special Resolution :
"RESOLVED THAT the Company hereby accords its approval and consent under
Sections 198, 269, 309 and 314 of the Companies Act,1956 and all other
applicable provisions, if any, and provisions of the Companies Act, 2013 as and
when notified and made applicable, to the appointment of Ms. Joshna (Alternate to
Mr. A. Ajay) as Wholetime Director of the Company for the period from 1st May
2014 to 9th February 2015 and to her receiving remuneration, benefits and
amenities as Wholetime Director of the Company upon the terms and conditions

and stipulations contained in an Agreement to be entered into between the
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Company and Ms. Joshna, a draft whereof is placed before the Meeting and which,
for the purposes of identification, is initialled by the Chairman of the Meeting.
Provided that the aforesaid approval and consent shall not be impaired by reason
of Mr. A. Ajay returning to the State of Maharashtra and Ms. Joshna being
appointed as Alternate Director to Mr. Ajay”

“RESOLVED FURTHER THAT the remuneration including benefits, amenities and
perquisites as set out in the said draft Agreement shall nevertheless be paid and
allowed to Ms. Joshna as the minimum remuneration for any financial year in
case of absence or inadequacy of profits for such year, subject to the approval of
the Central Government, if required but shall not in any such year exceed the
ceiling laid down in this behalf in Schedule XIII to the Companies Act, 1956, from
time to time”.

“RESOLVED FURTHER THAT the Board of Directors be and is hereby authorised
to take such steps and do all such acts, matters and things as may be considered
necessary, proper and expedient to give effect to this Resolution."

7. To consider and, if thought fit, to pass, with or without modification, the
following Resolution as a Special Resolution :

"RESOLVED THAT the Company hereby accords its approval and consent under
Sections 198, 269, 309 and 314 of the Companies Act, 1956 and all other
applicable provisions, if any, and provisions of the Companies Act, 2013 as and
when notified and made applicable, to the re-appointment of Mr. M. G. Raj
(presently Alternate to Mr. J. M. James) as Wholetime Director of the Company for
the period from 6th September 2014 to 5th September 2015 and to his receiving
remuneration, benefits and amenities as Wholetime Director of the Company upon
the terms and conditions and stipulations contained in an Agreement to be

entered into between the Company and Mr. Raj, a draft whereof is placed before
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the Meeting and which, for the purposes of identification, is initialled by the
Chairman of the Meeting.

Provided that the aforesaid approval and consent shall not be impaired by reason
of Mr. J. M. James returning to the State of Maharashtra and Mr. Raj being
appointed as Alternate Director to Mr. James or Mr. Raj being appointed as
Alternate Director to any other Director or Mr. Raj filling in any casual vacancy or
being appointed as Additional Director or as a Director in his own right by the
Company in General Meeting.

“RESOLVED FURTHER THAT the remuneration including benefits, amenities and
perquisites as set out in the said draft Agreement shall

nevertheless be paid and allowed to Mr. Raj as the minimum remuneration for any
financial year in case of absence or inadequacy of profits for such year, subject to
the approval of the Central Government, if required but shall not in any such year
exceed the ceiling laid down in this

behalf in Schedule XIII to the Companies Act, 1956, from time to time.

RESOLVED FURTHER THAT the Board of Directors be and is hereby authorised to
take such steps and do all such acts, matters and things as may be considered
necessary, proper and expedient to give effect to this Resolution."

8. To consider and, if thought fit, to pass, with or without modification, the
following Resolution as a Special Resolution :

"RESOLVED THAT pursuant to the provisions of Sections 198, 309(4) and other
applicable provisions, if any, of the Companies Act, 1956, and provisions of the
Companies Act, 2013 as and when notified and made applicable, the Company's
Directors other than the Managing

Director or Wholetime Directors or Directors who are employees of XYZ or

companies of the XYZ Group, in addition to sitting fees paid to them for attending
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the Meetings of the Board of Directors or its Committees, be paid every year for a
period of five years from 1st January

2014, commission of an amount as may be determined by the Board of Directors
from time to time, subject to a ceiling of one per cent of the net profits of the
Company computed in the manner laid down in Section 198(1) of the Companies
Act, 1956, with authority to the

Board of Directors to distribute the commission amongst such Directors in such
manner as the Board of Directors may from time to time decide."

By Order of the Board

COMPANY SECRETARY

Registered Office:

45/A, Sir Mathuradas Vasanji Road

Andheri East

Mumbai 400 093

Mumbai, 3rd March 2014

NOTES

1. A Member entitled to attend and vote is entitled to appoint a proxy to attend
and vote instead of himself. A proxy need not be a Member of the Company. The
Proxy form, in order to be effective, must be received at the Registered Office of the
Company not less than 48 hours

before the Annual General Meeting.

2. The Register of Members of the Company shall remain closed from Friday, 18th
April 2015 to Tuesday, 29th April 2015 (both days inclusive).

3. The relevant Explanatory Statement in respect of Item Nos. 6 to 8 of the Notice

is annexed to and forms part of the Notice.
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4 (i) The Company has transferred all unclaimed dividends upto the financial year
ended 31st March 1995 to the General Revenue Account of the Central
Government as required under Section 205A of the Companies Act, 1956.
Members who have not encashed their dividend warrants for the said years are
requested to claim the amount from the Registrar of Companies, Maharashtra.

(ii) Pursuant to Section 205A and 205C of the Companies Act, 1956, unclaimed
dividends upto the First Interim Dividend for the year ended 31st December 2006
have been transferred to the Investor Education and Protection Fund. In terms of
Section 205A and 205C, any dividend remaining unclaimed for a period of seven
years from the due date of payment is required to be transferred to the Investor
Education and Protection Fund. Once unclaimed dividends are so transferred,
Members will not be entitled to claim these dividends. Members who have not

encashed their dividend warrants towards the Second Interim Dividend for the

year ended 31st December 2006 or thereafter are requested to write to the

Company's Registrars and Transfer Agents.
5. Members seeking any information or clarifications on the Annual Report are
requested to send in written queries to the Company at least one week before the
date of the Meeting. This would enable the Company to compile the information
and provide replies at the Meeting.
PROFILE OF DIRECTORS BEING APPOINTED
As required by Clause 49 of the Listing Agreement, the particulars of Directors
who are proposed to be appointed are given below:
1. Name

Age

Qualifications

Experience
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2. Name

Age

Qualifications

Experience

3. Name

Age

Qualifications
EXPLANATORY STATEMENT
1. Item No.
Pursuant to Section 102(1) of the Companies Act, 2013
The following Explanatory Statement sets out all material facts relating to Item
Nos. 6 to 8 of the accompanying Notice of the Annual General
Meeting to be held on 29th April 2015:
Ms. Joshna was appointed as Alternate to Mr. A. Ajay with effect from 1st May
2014 by a Resolution passed by the Board of Directors at its Meeting held on 30th
April 2014. Ms. Joshna, being an employee of the Company, was appointed
Wholetime Director from the said date, subject to the approval of the Shareholders
and the Central Government. The approval of the Central Government has since
been received.

Special Resolution.

The remuneration paid and the perquisites provided to her are set out below :

i) Salary - Rs. 126,000 per month

ii) Increments - Such increments as may be fixed by the Board of Directors from
time to time in the salary range of Rs. 126,000 to Rs. 300,000 per month.
iii) Special Allowance of Rs. 34,800 per month and such higher amount as may be

decided by the Board from time to time.
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iv) Performance Bonus with a target payout of Rs. 527,760 for the financial year
ending 31st December 2014 and a payout range of 0% to 200% of target
amount to be paid at the end of the financial year, as may be determined by the
Board of Directors.

v) Housing - The Company to provide rent free partially furnished, airconditioned,
residential accommodation and partial reimbursement of salary of servant with
telephone, gas and electricity, the monetary value of which may be evaluated as
per the Income-tax Rules, 1962.

vi) Medical Aid - Medical aid benefits for self and family as applicable to the
Officers of the Company, subject to the condition that the cost of medical
benefits to the Company shall not exceed one month's salary per year.

vii) Free use of the Company's car and reimbursement of salary of driver for use on
the Company's business as well as for own use.

viii) The Company to pay the premium for the Personal Accident Insurance Policy
taken for Ms. Joshna along with other Officers of the Company.

(All the above perquisites shall be evaluated as per Income-tax Rules, wherever
applicable. In the absence of any such Rule, perquisites shall be evaluated at

actual cost.)

MINIMUM REMUNERATION

OTHER TERMS AND CONDITIONS

2. Item No. 7

The above remuneration (including perquisites) shall be paid to Ms. Potts as the
minimum remuneration in the event of absence or

inadequacy of profits in any financial year of the Company.

a) She shall not be paid any sitting fees for attending Board /Committee Meetings.
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b) She shall not become interested or otherwise concerned directly or through her
husband and / or minor children in any selling agency without prior approval of
the Central Government.

c) The appointment may be terminated by the Company or by Ms. Joshna by
giving not less than three months' prior notice in writing. The Directors are of the
opinion that Ms. Joshna knowledge and experience was of benefit to the Company.
The Board, therefore, recommends the acceptance of the resolution set out in item
No. 6 of the Notice convening the Meeting.

The said draft agreement referred to in the resolution is available for inspection by
the Members at the Registered Office of the Company on any working day between
11 a.m. and 1 p.m. prior to the date of the Annual General Meeting.

No Director is concerned or interested in the resolution set out in item No. 6 of the

Notice convening the Meeting.

By Order of the Board
Registered Office:
45/A, Sir Mathuradas Vasanji Road
Andheri East
Mumbai 400 093
Mumbai, 3rd March 2015
COMPANY SECRETARY
XYZ INDIA LIMITED
PROXY FORM
XYZ INDIA LIMITED
ATTENDANCE SLIP
Registered Office : 45/A, Sir Mathuradas Vasanji Road, Andheri East, Mumbai 400
093
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Client Id

district

being a member/members of the above

appoint

as my/our proxy to vote for me/us on my/our behalf at the FIFTY-EIGHTH
ANNUAL GENERAL MEETING of the Company to be held on 29th April 2015 and

at
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any adjournment(s) thereof.

Signed this

Signature

Note: This form in order to be effective should be duly stamped, completed and
signed and must be deposited at the Registered Office of the Company, not less
than 48 hours before the Meeting.

Registered Office : 54 /A, Sir Mathuradas Vasanji Road, Andheri East, Mumbai 400
093

Fifty-eighth Annual General Meeting - 29th April 2014

Reg. Folio No. / DP Id No. / Client Id No. .....cooevviiiiiiiiiniinnnnen.

I certify that I am a registered shareholder / proxy for the registered shareholder of

the Company.
I hereby record my presence at the FIFTY-EIGHTH ANNUAL GENERAL MEETING

of the Company at M.C. Ghia Hall, Near Sachivalaya
Gymkhana, General J. Bhosale Marg, Mumbai 400 021 on Tuesday, 29th April

Member's /Proxy's name in full Member's/Proxy's Signature

Note : Please fill in this attendance slip and hand it over at the ENTRANCE OF
THE MEETING HALL

15 paise

Revenue

Stamp

DRAFTING OF AGENDA OF THE MEETINGS OF SHAREHOLDERS
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An agenda is a list of meeting activities in the order in which they are to be
taken up, by
beginning with the call to order and ending with adjournment. It usually includes
one or more specific items of business to be discussed. It may, but is not required
to, include specific times for one or more activities.

Creating an effective agenda is one of the most important elements for a
productive meeting. Here are some reasons why the meeting agenda is so
important. The Agenda communicates important information such as:

1) Topics for discussion
2) Presenter or discussion leader for each topic
3) Time allotment for each topic (advisable);
4) Provides an outline for the meeting (how long to spend on which topics)
5) Can be used as a checklist to ensure that all information is covered
6) Lets participants know what will be discussed if it's distributed before the
meeting.
This gives them an opportunity to come to the meeting prepared for the
upcoming

discussions or decisions.

7) Provides a focus for the meeting (the objective of the meeting must be clearly

stated in

The agenda) to follow it during the meeting!
Points on a typical agenda may include:

» Welcome/open meeting

» Apologies for absence

» Approve minutes of the previous meeting

» Matters arising from the previous meeting

Prepared by K. Kavitha, Department of Commerce, KAHE




KARPAGAM ACADEMY OF HIGHER EDUCATION

CLASS : II B. Com. (CS)

COURSE NAME: COMPANY LAW AND SECRETARIAL PRACTICE

COURSE CODE : 16COU402 BATCH : 2016 - 2019
UNIT: III (Company Meetings)

» A list of specific points to be discussed — this section is where the bulk of
the
discussion as well as decisions in the meeting usually takes place

» Any other business (AOB) — allowing a participant to raise another point for
discussion.

» Arrange/announce details of next meeting

» Close meeting

DRAFTING OF MINUTES OF THE MEETINGS OF SHAREHOLDERS

The Minutes are usually written from the notes taken by the chairman and
secretary during the course of the meeting. They must be drafted in such a
manner that there is no ambiguity in interruption. The minutes must be recorded
in paragraphs serially numbered. Each paragraph should preferably by given a

heading.

CONTENTS :
The minutes must incorporate the following facts
» The nature of the meeting - annual general meeting or
extraordinary general meeting
The number of the meeting, say, the eighth Annual General
Meeting
The name of the Company
The date, time and place of the meeting
The names of the Chairman and Secretary
The names of the members present at the meeting with a view to

indicating the presence of a quorum. Where the attending members
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are very large in number, it would suffice to state that all the
shareholders were present or that so many(actual number)
members are present
All the resolutions passed at the meeting. They will of course be in
the same order at the agenda
Vote of thanks
Chairman’s signature with date in his own hand. The secretary
should also initial the minutes

The minutes should also state matters on which no formal
decisions were made, e.g., that the notice was read, that the
auditors’ report was read, that the directors’ report and accounts
were read or were taken as read. If certain matters could not be
discussed because of want of time, that fact must also be stated
therein.

DRAFTING OF AGENDA OF THE MEETINGS OF DIRECTORS

An agenda is a list of meeting activities in the order in which they are to be
taken up, by beginning with the call to order and ending with adjournment. It
usually includes one or more specific items of business to be discussed. It may,
but is not required to, include specific times for one or more activities.

Creating an effective agenda is one of the most important elements for a
productive meeting. Here are some reasons why the meeting agenda is so
important. The Agenda communicates important information such as:

1) Topics for discussion
2) Presenter or discussion leader for each topic
3) Time allotment for each topic (advisable);

4) Provides an outline for the meeting (how long to spend on which topics)
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5) Can be used as a checklist to ensure that all information is covered
0) Lets participants know what will be discussed if it's distributed before the
meeting. This gives them an opportunity to come to the meeting prepared for
the upcoming discussions or decisions.
7) Provides a focus for the meeting (the objective of the meeting must be clearly
stated in The agenda) to follow it during the meeting!
Points on a typical agenda may include:
» Welcome/open meeting
Apologies for absence
Approve minutes of the previous meeting
Matters arising from the previous meeting
A list of specific points to be discussed — this section is where the bulk of
the discussion as well as decisions in the meeting usually takes place
Any other business (AOB) — allowing a participant to raise another point for
discussion.
» Arrange/announce details of next meeting
» Close meeting
DRAFTING OF MINUTES OF THE MEETINGS OF DIRECTORS
At every business meeting the secretary of the board or any other appointed
person usually takes minutes during meetings. The task of that person is to note
down all the important points made at the meeting and later prepare a summary
of what was said and decided. Minutes are the official record of an organization. It
is crucial that they are accurate since they are the legal record of the proceedings
and actions of the organization.
There is no standardized level of content and format for board minutes so

when writing minutes, you should follow the standard format which differs
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according to the kind of an organisation and meeting or the format set by the
organisation, but typical minute format should include the following components:

» The name of the organization

Subject

Date, time and place of the meeting

List of participants and if there is a quorum

Summary of the chairperson’s introduction

Summary of opinions, suggestions and all motions made

Any conflicts of interest or abstainments from voting

Action points decided upon, people assigned to each action and deadlines
given,

» When the meeting ended

» Date and time of next meeting

» Who developed the minutes.

Written minutes are distributed to board members before each meeting for
member's review. Minutes for the previous meeting should be reviewed right away
in the next meeting. Any changes should be amended to the minutes and a new
version submitted before the next meeting where the new version is reviewed to be
accepted. Minutes should be retained in a manual and shared with all board
members.

PROCEDURE TO WRITE AND KEEP MEETING MINUTES
Content

First paragraph: Kind of meeting (regular, special, etc.); the name of the
organization; the date, time and place of the meeting; the name of the presiding
officer and secretary; approximate number of members present; establishment of a

quorum; and recording of the action taken on the minutes of the previous meeting.

Prepared by K. Kavitha, Department of Commerce, KAHE 61/66




KARPAGAM ACADEMY OF HIGHER EDUCATION

CLASS : II B. Com. (CS)

COURSE NAME: COMPANY LAW AND SECRETARIAL PRACTICE

COURSE CODE : 16COU402 BATCH : 2016 - 2019
UNIT: III (Company Meetings)

The body
Should include, with each motion being a separate paragraph,:
* The exact wording of motions, whether passed or failed, and the way they
were
disposed of, along with the name of the maker
e If the vote was counted, the count should be recorded. Tellers reports, if
there are any,
are included. In roll call votes the record of each person’s vote is included
* Notices of motions - previous notice is sometimes required e.g.
amendments of the
bylaws
* Points of order and appeals
Last paragraph: hour of adjournment
N.B. Not included
* The opinion or interpretation of the secretary
* Judgmental phrases e.g. “heated debate” “valuable comment”
* Discussion: Minutes are a record of what was done at the meeting, not
what was said
at the meeting
* Motions that were withdrawn
* Name of seconder is unnecessary

Attachments

The official copy of the minutes should have attached to it the original signed copy
of:

* Committee Reports

» Officers Reports
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* Written Motions

* Tellers Reports

* Correspondence
Approval

If the minutes have been distributed to the members before the next meeting
then the approval process can be very short. The presiding officer simply states
“Are there any corrections to the minutes as printed?” If there are none, or after all
corrections have been made, the presiding officer may say “If there is no objection,
the minutes will be approved as printed (or as corrected).”
Signature

After the minutes have been corrected and approved by the membership,

they should be signed by the secretary and can be signed by the president. The

word “approved” and the date of the approval should also be included.

Points to be considered while drafting minutes:

e Make sure that all of the essential elements are noted, such as type of
meeting, name of the organization, date and time, name of the chair or
facilitator, main topics and the time of adjournment. For formal and corporate
meetings include approval of previous minutes, and all resolutions.

Prepare an outline based on the agenda ahead of time, and leave plenty of
white space for notes. By having the topics already written down, you can
jump right on to a new topic without pause.

Prepare a list of expected attendees and check off the names as people enter
the room. Or, you can pass around an attendance sheet for everyone to sign
as the meeting starts.

To be sure about who said what, make a map of the seating arrangement, and

make sure to ask for introductions of unfamiliar people.
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Don't make the mistake of recording every single comment, but concentrate
on getting the gist of the discussion and taking enough notes to summarize it
later. Remember that minutes are the official record of what happened, not
what was said, at a meeting.

Use whatever device is comfortable for you, a notepad, a laptop computer, a
tape recorder, a steno pad, shorthand. Many people routinely record
important meetings as a backup to their notes.

Be prepared! Study the issues to be discussed and ask a lot of questions
ahead of time. If you have to fumble for understanding while you are making
your notes, they won't make any sense to you later.

Don't wait too long to type up the minutes, and be sure to have them
approved by the chair or facilitator before distributing them to the attendees.
Don't be intimidated, you may be called upon many times to write meeting
minutes, and the ability to produce concise, coherent minutes is widely

admired and valued.

DRAFTING OF CHAIRMAN’S SPEECH

Before proceeding to regular business at the annual general meeting the
chairman usually makes a brief prefactory speech. In his address the chairman
makes expression of condolence or congratulations and points out the

repercussions of various economic and political problems on the company’s

working. He also comments on the Directors’ Report and explain the future

development schemes of the company.

EE O S
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POSSIBLE QUESTIONS
PART - A (1 MARKS)
(ONLINE EXAMINATION)

PART - B (2 MARKS)
. What is a Notice.
. List out any four powers of Chairman.
. Define Agenda.
. What are the kinds of Share holders Meeting?
. What is an Extra ordinary General Meeting?
. What is meant by quorum?
. What is meant by meeting?

. Define minutes

1
2
3
4
5
6
7
8
9

. What is an extra ordinary general meeting?
10. List out the requisites of a valid meeting.

PART - B (6 MARKS)

. Discuss the duties of the Company Secretary in connection with the various
meetings of a company.

2. What is a notice? What are the requisites for the valid notice?

3. State the different kinds of meetings of shareholders of a public limited
company and discuss the work of the secretary in connection with each of
them.

. Explicate work that the secretary has to do before, at and after the meetings

held in a company?
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. What are the different kinds of meetings of the shareholders of a company?
When and how are these meetings held?

. Explain the statutory provisions relating to quorum for different kinds of
company meetings?

. Describe briefly the different classes of company meetings, mentioning the
nature of business conducted at each one of them?

8. Define minutes and state the different methods of recording minutes

9. What is an extra ordinary general meeting? Draft a notice calling an

extraordinary general meeting of a public company limited by shares.
10.Explain the scope and nature of different kinds of meetings and state how

each is convened?
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OPTIONL1 OPTIONZ2 OPTION4 ANSWER
which company can not issue public subsidiry
1 | prospectus company private compa company private company
Prospectus is required to be issued
2 | when are made right issue sweat equi right issue
Subscribed in | Subscribed
When there is a untrue statement | primary secondary Subscribed in
3 | in a prospectus who can sue market parket Rights issu primary market
Definition of prospectus was | |
4 | given under which sec. 2 (30) 2 2 2 (36)
Which of the following are not holding v Swea Sweat equity
5 | required to issue prospectus? company bounus issue public company | issue
are the prospectus issued
6 | instead of full prospectus Abridged< Statement in lied pRed berring Shelf Abridged
Which one of the following has a | Purchasing
right to claim compensationgfor | shares in ’ Purchasing
any loss due to misstate in | Primary Subscribers to | through shares in
7 | prospectus Market memo. intermediars Primary Market
years of impg§onme
will be imposed in g@seéyof issugof
8 | prospectus with ufitrue ‘ S 3 4 2
includes an engineer, ‘
9 | valuationer, accountant pert Promoter Auditor Director Expert
What is the liability of an expert Imprison — 2
10 | for misstatement Fine— 50,000 | years Both (a) & (b) | fine 10,000 Fine — 50,000
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What is the liability not delivering
that can be imposed for statement Imprisonment —
11 | in lieu of prospectus Fine — 10,000 | 2 years Both (a) & (b) Fine — 10,000
Shelf prospectu
are the prospectus issued | Deemed issued by the certificate of Deemed
12 | by the issuing house prospectus issuing houSe prospectus
prospectus were
issued in case securities were
13 | issued in stages Deemed Shelf
are required to file
prior to making second and
subsequent issue of securities in | Information Information
14 | case shelf prospectus are filed: memorandum incorporation memorandum
Information memorandum + shelf
prospectus together constitutes certificate of
15 incorporation Prospectus
Validity period of information
16 | memorandum is 4 years 1 year
prospect
issued in order to test t
17 | before finalizing iss Deemed Red herring both a &b Red herring
If there is any v
R.H.P
given  for
18 | application 5 7 7
In case of redherring prospectus
the refund is made with an interest
19| @ 13 15 16 15
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When there is a untrue statement
in the prospectus. The shareholder
who subscribed in

market can sue the company

secondary
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primary market

21

When there is any untrue
statement in the prospectus. The
shareholder who was A

to the
memorandum can sue the
company

subscriber

22

Because of Misrepresentation in
prospectus an expert will be
liable.

civil

UNIT: 11l (COMPANY MEETINGS)

money market

secondary

subscriber

public

criminally

23

What is punishment for directors,
promoters and other persons for
Misrepresentation in prospectus

50,000

24

When a private company is
converted into public compa
which form it should be

10000

Both of the
above

Schedule VI

Schedule |

Schedule 1V

25

A prospectus is to be iss
days of registration:

26

A company shall not proceed
allot shares until the beginning o
the day from the date of
issue of prospectus

90

120

90

third .

Afifth.

seventh.

second .
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in a special
account opened
in a scheduled

application of shares are to be controller of with the registrar | bank for the
27 | deposited capital issues companies purpose

A letter of provide must be

demanded in the transmission of is declared
28 | shares when a person insolvent has died .

A public company, having a share

capital, is required to send the

return of allotment to the Registrar

of companies within days
29 | of the allotment of shares 15 30

30

The Return of document is to be
filed with the Registrar in the case
of

31

.Since a company is
an entity separate
members,

.A Person ceases to be a

company is
the property
of its
shareholders

all of the above

issue of shares

the
shareholders
can enter into
contracts with
the company.

the shareholders
have insurable
interest in the
property of the
company

he shareholders
can enter into
contracts with
the company.

his share
certificate is
converted into

his shares are
forfeited for

his shares are
forfeited for

companys members when he becomes a share nonpayment of nonpayment of
32 insolvent warrant call monies call monies
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33

.Which of the following are
characteristics of a company ?

It has
unlimited
liability

It exists only in
contemplation of
law

the property
of the

It comes to an
end on the death
of all its
members

It exists only in
contemplation of
law

e shareholders

company is the deb the shareholders
.Since a company is regarded as the property company a can enter into
an entity separate from its of its debts of its contracts with
34 | members, shareholders eholders. the company.
.The Reserve Bank of Indiaisan | registeret rtered unlimited statutory
35 | example of a company ompany . company . company .
has remedy
can rescind against the
A shareholder purcha the contract has no directors
open market share only but remedy responsible for has no remedy
whose prospectus‘cont cannot claim against the the issue of the against the
36 | misstatements. He company. prospectus . company.
by private by public
companies when | companies as companies when
A statement in lieu of prospectus shares are issued | they do not shares are issued
is required to be issued among friends issue shares to among friends
37 and relatives. the public by all companies | and relatives.
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The underwriting commission 2 percent of 2.5 percent of 10 percent of the | 5 percent of the
paid or agreed to be paid must not | the issue price | the issue price of issue price of the | issue price of the
38 | exceed . of the shares | the shares shares. shares.

When the shares are transferred to
X from Y. Y will be a

39 of the company Member Shareholder
Which of the given below Death of
40 | members are not shareholders members e above | All of the above
Which of the following is a right
of the members of a company Right to have
41 share All the above All of the above
Which of the following is not a Partnership
42 | member of a company? firm HUF Partnership firm
A company can become a
members of another company if it certificate of
43 | is so authorized by MOA oth (a) & (b) | incorporation MOA
Every Every
Which of the following is fio member is a contributory is a
44 contributory Both (a) & (b) | no members member.
Interest out of capi
45 | only if it is sancti@ MOA NCLT C.G AOA
Forfeiture can be made C
46 | authorized by | ROC C.G MOA
Financia Public Holding Financial
47 | shelf prospectus issued by pstitution private company | Company Company Institution
an information of memorandum
shall be issued to the public along ;
48 | with ospectus Shelf prospectus | prospectus memorandum Shelf prospectus
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49 | offer of IS made paid up capital | securities debentures securities
liability of misstatements in a

50 | prospectus civil criminal both a &b both a &b
Acompany having a share capital,
which does not issues a
prospectus, can allot shares or
debentures on ly when
alteast be fore the

51 | allotment 3 days 5 days 8 day: 1 month 3 days
A company issuing a prospectus 90 days after 60 days ¢ 90 days after the
to the public must do it with the da 30 days afte the date 60 days after the | date of

52

n

registration:

all compan
which iss

egistration

mpany

)

publication

registration

registration

public company

a satement in liue of prospegtlis is | shares and en sha private Holding when share is
53 | required to be issued by debentures }"1ssued company Company issued
the underwriting comadision paio
54 | to be paid must no gXceed 2 percent ercent 5 percent 10 percent 5 percent
red herring prospectus the re “
55 | interest -------- 10 15 20 25 15
Which of the following document
may be changed with retrospective andum Articles of Statement in lieu | Articles of
56 | effect? ofjassociation | prospectus . association of prospectus association .
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invite offers invite offers
57 | prospectus means from public inviting capital notice from public
misrepresentation in the either no rules
58 | prospectus must be of fact not of law not of law
can rescind
A shareholder purchased in the the contract
open market shares of a company | only but cannot ible for has no remedy
whose prospectus contained some | cannot claim ind the i ssue of the against the
59 | misstatements. He . | damages company.
A public A public
Which of the following companies company that has | company that
must file a statement in lieu of A cooperatl not issued a has not issued a
60 | prospectus? society prospectus . prospectus .
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UNIT IV

SYLLABUS

Key Managerial Personnel (KMP) -Company Secretary -Meaning -Definition-Types -Positions -
Qualities -Qualifications -Appointment and Dismissal-Power -Rights -Duties -Liabilities of a
Company Secretary -Role of a Company Secretary

Appointment of key managerial personnel
(1) Every company belonging to such clas
shall have the following whole-time key.
(i) Managing director, or

(if) Company secretary;
(iii) Chief Financial Officer:

e first proviso shall apply to such class of
usinesses and which has appointed one or more Chief

¢ Board containing the terms and conditions of the
uneration.

anagerial personnel shall not hold office in more than one
company except IAMIts subsidiary company at the same time: Provided that nothing
contained in this ‘Sub-section shall disentitle a key managerial personnel from being a
director of any company with the permission of the Board:

Provided further that whole-time key managerial personnel holding office in more than
one company at the same time on the date of commencement of this Act, shall, within a
period of six months from such commencement, choose one company, in which he
wishes to continue to hold the office of key managerial personnel:
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Provided also that a company may appoint or employ a person as its managing director, if
he is the managing director or manager of one, and of not more than one, other company
and such appointment or employment is made or approved by a resolution passed at a
meeting of the Board with the consent of all the directors present at the meeting and of
which meeting, and of the resolution to be moved thereat, specific notice has been given
to all the directors then in India.

(4) If the office of any whole-time key managerial per
vacancy shall be filled-up by the Board at a meeting
months from the date of such vacancy.
(5) If a company contravenes the provision section, company shall be
punishable with fine which shall not be les hich may extend

el is vacated, the resulting
rd within a period of six

Company Secretary:

\

Company Secretary Appointment and his Rights and Obligations needs to understand the
definitions and as per sub section 24 of section 2 of Companies Act 2013, Company Secretary
means a Company Secretary define in clause C of sub section 1 of section 2 of the Company
Secretaries Act 1980.And as per clause C of subsection 1 of section 2 of the Company
Secretaries Act 1980 Company Secretary means a person who is a member of Institute of
Company Secretary of India. Company Secretary is managerial personnel in a private sector
company and in a public sector company. A Company Secretary is a person who can represent
his company before any quasi-judicial body in relation to any legal dispute and other legal
litigation.

Introduction:-

Statutory guidelines for Appointment:-

As per section 203 of Companies Act 2013 every listed Company and every public company
having paid up share capital of rupees Five crore or more shall have whole-time Company
Secretary in employment. And as per section 203 of Companies Act 2013 above specified
company also need to appoint whole-time-key managerial personnel and as per Section 2(51) of
the Companies Act 2013 Company Secretary also covered under the definition of Key
managerial personnel.
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If a company contravenes the provision regarding the appointment of Key Managerial
personnel(K.M.P.) under Section 203 than the company shall be punishable with the minimum
fine of rupees One lakh which may extend up to rupees Five lakh and every director and K.M.P.
of the company who is in default shall be punishable with fine which may extend to rupees fifty
thousand and if contravention is in continuing in nature than with a further fine of rupees one
thousands for everyday after the first during which the contravention continues (sub section 5 of
Section 203).

Procedure to be followed:-

Regulation 77 of table F provides that a Company Secretary may be appointed by the board of
director and can fix the remuneration and condition as it may think fit.Generally board appoints
the company secretary soon after the incorporation.Board of director may appoint Company
Secretary by passing the board resolution in the meeting and execute a service agreement
between Secretary so appointed and the company.

Steps to be followed for appointment of Company Secretary:-
@ Resolution should be passed by the board of director in their board meeting.
@ Agreement of service should be prepared.

@ Details of Company Secretary must be recorded in the register of Key Managerial
Personnel.

@ A return in Form no DIR.12 shall be filed with the R.O.C. within 30 days from
/ appointment and MGT 14 is also required to be filed along with fees.

@ Areturn in MR 1 shall be filed with the R.O.C. within 60 days from the appointment.

*If such company is listed than give an intimation to all the Stock Exchange where the
company’s securities are listed.

Rights of the Company Secretary:-

Company Secretary is a senior level officer. He enjoys the rights as per the agreement signed
by him with the Company. Some rights areas follows-

As a senior level officer Company Secretary can supervise,control and he can direct
subordinate officers and employee.
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A Company Secretary can sign any contractor agreement on behalf of the company
as a principle officer of a company,subject to the delegation of power by the board of
the company.

Company Secretary can issue guidelines for the employees on behalf of the
company.

Company Secretary can attend meeting of shareholders and the meeting of board of
directors.

During Winding up he can claim his legal dues as a preferential creditor of a
company.

He can sign and authenticate the proceeding of meetings (Board, Annual general or
extra ordinary general meeting) and other documents on behalf of the company where
common seal is not required.

Company Secretary is a Compliance Office rand concise keeper of the company and
he has a right to blow whistle whenever he finds the conduct of the officers or of the
directors of the company are detrimental to the interest of the company.

\ & AN
Statutory Responsibility of the Company Secretary under the Companies Act, 2013:-
The Companies Act, 2013 prescribed some responsibilities which are as follows:-
*Signing share certificate:-
Share certificate of the company should be sign by the two director out of which one should be
managing director or whole time director and Secretary of the company or any other person duly
authorized by the board.
*Signing annual return:-
As per Section 92 (1) of the companies act 2013 annual return to be filed with Registrar of
companies has to be signed by a director and Company Secretary if company does not have a
Company Secretary then the return can be signed by the Practicing Company Secretary.

* As Per Section 205 of Companies Act, 2013 the functions of company secretary include:-

Report to the board about the compliance with the provision of Companies Act and all other
applicable laws to the company and the rules made under the respective laws.
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And make sure that the company complies with the applicable Secretarial Standards issued by
ICSI.

And perform all other duties as may be prescribed.
Responsibilities of the Company Secretary:-

As per Companies(Appointment remuneration of managerial personnel) rule, 2014 the central
government has prescribed following responsibilities:-

-

Company Secretary responsible to provide collectively and individually such guidance as may
require by the directors of the company

Company Secretary is responsible for convening of meetings and attend these meetings and
maintain the minutes of these meetings.

Obtain the necessary approval by the appropriate authority when required under the provision of
company law.

Represent his company before any authority or quasi-judicial body and other authorities under the
act in connection with discharge of various function under the act.

Assist the board and advise the board in ensuring the good governance and in complying with the
requirement of good corporate governance.

Advise the board in relation to applicable laws.
And other duties as may be assigned by the board from time to time.

A

Note:-As per section 205 (2) provides that section 204 in relation to secretarial audit and section
205 in relation to functions of company secretary shall not affect the duties and functions of the
director , managing director or whole time director under this act ,or any other law for the time
being in force.

Responsibility as per Corporate governance:-

*In Audit committee:-

As per clause 49 of the listing agreement regarding corporate governance, Company Secretary
will be the Secretary of the audit committee which is required to be formed by listed companies.

*Secretary as a compliance officer:-
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Every listed company required to appoint the Company Secretary as a Compliance officer of the
company who directly get in touch with SEBI, Stock exchange and the registrar of companies
etc. (Clause 47 (a) of listing agreements)

*As per section 432 of companies Act 2013 A Company Secretary can appear before national
company law tribunal (N.C.L.T.) on behalf of the company.

Conclusion:-

On the basis of above discussion we can say appointment of Company Secretary and his unique
position in the company who is vested with bunch of legal rights and responsibilities as company
secretary of any company. Company Secretary can add value to their role by making a good
judgment and making quick accurate decision having commercial awareness in addition to their
legal expertise.

Appointment of Company Secretary an
Board Resolution Format
DRAFT BOARD RESOLUTIONS FOR T
AND COMPLIANCE OFFICER:

Y SECRETARY

(1) In Case of Unlisted Compa
“RESOLVED THAT pursuant ¥ RVisi the Companies Act, 2013 and
any amendments thereto, Shri / llow Member of the Institute of

Companies(ROC), ity) and do all such acts, deeds and things as may be necessary to give
effect to the above resolution

(2) In Case of Listed Co
The Resolution will be slightly different as a Listed Company is required to appoint the
Company Secretary to act as Compliance Officer as per the Clause 47 (a) of the Listing
Agreement with the Stock Exchanges. Format of Resolution as Follows:

“RESOLVED THAT pursuant to the provisions of Section 203 of the Companies Act, 2013 and
any amendments thereto, Shri /Ms. an Associate/Fellow Member of the Institute of
Company Secretaries of India, who possess the requisite qualification as prescribed under the
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Companies (Appointment and Qualifications of Secretary) Rules, 1988, be and is hereby
appointed, on such terms and conditions as may be decided by the management, as the Company
Secretary of the Company, w.e.f. __ (Date), to perform the duties of a Secretary as required
under the Companies Act, 2013 and any other duties assigned by the Board of Directors from
time to time".

FURTHER RESOLVED THAT Shri / Ms. , Company Secretary, be and is hereby
appointed/designated as the Compliance Officer of the Company as per Clause 47 (a) of Equity
Listing Agreement entered with Stock Exchanges with
RESOVLED THAT Shri A, Director and Shri B, Gene
severally authorised to sign and submit e-form DIR-12

(city) and do all

(3) In Case of Unlisted Company, which got
already, has a Company Secretary: “RESOLVED
Company, be and is hereby appointed/desighated as t
per Clause

Private Limited Company:

Requirement to appoint Company Secretary in Private Limited Company govern by the
Provision of Rule- 8A of ‘The Companies Appointment and Remuneration of Managerial
Personnel, Rules 2014’ Chapter XIII.

Time Period: The Act doesn’t provide the time period in which a Company have to designate
Company Secretary as KMP. But it’s advisable to appoint a Company Secretary as KMP in first
board meeting conduct after applicability of such provision. In this Case Rule 8A come into
force from 9th June, 2014.

Process to Designate as KMP: Below given is process:

I. Call Board Meeting: Pass a Board Resolution for designation of Company Secretary as KMP
as per section 203.

I. Consent to act as KMP: Receive consent from Company Secretary to act as KMP.
I11. Filling of Form with ROC:

MGT-14: As per provision of Section 179 (3) Rule 8(2): Company require to file MGT- 14
along within 30 days of passing of Board Resolution with, [Attachment: Consent Letter and CTC
of Board Resolution].

MR-1: As per Rule 3 of Chapter XI1I: Company required filing MR-1 at the time of appointment
of KMP within 60 days of passing of Board Resolution, with [Attachment: CTC of Board
Resolution and Consent Letter)

Note:
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I. As per Section 170 (2) there is needed to file form DIR-12 for any change in particular of
Director or KMP. So in the above case change is designation of KMP and director. But
practically it’s not possible to file e-form DIR-12 for change in particular. If we will try to file
same then MCA will not accept the same.

ii. Above mention resolution for designation as KMP can’t pass as Resolution by Circulation.
There is need to hold Board Meeting for the same.

Public Limited Company:

Requirement to appoint Company Secretary in Private Limited Company govern by the
Provision of Rule- 8 of ‘The Companies Appointment and Remuneration of Managerial
Personnel, Rules 2014 Chapter XIII.

Time Period: The Act doesn’t provide the time period in which a Company have to designate
Company Secretary as KMP. But it’s advisable to appoint a Company Secretary as KMP in first
board meeting conduct after applicability of such provision. In this Case Rule 8 come into force
from 1st April, 2014.

Process to Designate as KMP: Below given is process:

I. Call Board Meeting: Pass a Board Resolution for designation of Company Secretary as KMP
as per section 203.

I1. Consent to act as KMP: Receive consent from Company Secretary to act as KMP.
[11. Filling of Form with ROC:

MGT-14: As per provision of Section 179 (3) Rule 8(2): Company require to file MGT- 14
along within 30 days of passing of Board Resolution with, [Attachment: Consent Letter and CTC
of Board Resolution].

MR-1: As per Rule 3 of Chapter XIII: Company required filing MR-1 at the time of appointment
of KMP within 60 days of passing of Board Resolution, with [Attachment: CTC of Board
Resolution and Consent Letter)

Note:

i. As per Section 170 (2) there is needed to file form DIR-12 for any change in particular of
Director or KMP. So in the above case change is designation of KMP and director. But
practically it’s not possible to file e-form DIR-12 for change in particular. If we will try to file
same then MCA will not accept the same.

ii. Above mention resolution for designation as KMP can’t pass as Resolution by Circulation.
There is need to hold Board Meeting for the same.

B. APPOINTMENT OF COMPANY SECRETARY AS PER COMPANIES ACT, 2013:

Requirement to appoint Company Secretary in Private Limited Company govern by the
Provision of Rule- 8A and in Public / Listed Company by the provisions of Rule-8 of The
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Companies “Appointment and Remuneration of Managerial Personnel” Chapter XIII under
Section-203 of Companies Act, 2013.

Time Period: As per Section 203(4), if Company doesn’t not have Company secretary before
01st April, 2014 and provision of Section 203 applicable on such company then such company
has to appoint Company Secretary with in 6 (Six) month till 30th September, 2014 (from 1st
April, 2014).

Process to Appoint as Company Secretary:

I. Call Board Meeting: As per Section- 203(2) Pass a Board Resolution for Appointment of

Company Secretary. Board Resolution should contain the following
AR
Terms and Condition of Appointment.

Remuneration

Membership No.

I1. Consent to act as Company Secretary: Receive consent from Company Secretary to act as
Company Secretary.

[1l. Consent to act As Company KMP: Receive consent from Company Secretary to act as
Company Secretary.

IV. Process for appointment of Company Secretary: Below given is process:

MGT-14: As per provision of Section 179 (3) Rule 8(2): Company require to file MGT- 14
along within 30 days of passing of Board Resolution with, [Attachment: Consent Letter and CTC
of Board Resolution].

MR-1: As per Rule 3 of Chapter XIII: Company required filing MR-1 at the time of appointment
of KMP within 60 days of passing of Board Resolution, with [Attachment: CTC of Board
Resolution and Consent Letter)

DIR- 12: As per Section 170 (2) there is needed to file form DIR-12 for appointment of Director
or KMP within 30 days of passing of Board resolution with (Attachment: Consent Letter,
Appointment Letter, Self attested Copy of PAN card and CTC of Board Resolution).

Note:

A. Circular Resolution: Resolution for appointment of CS is given in Section 179(3) Read
with rule 8(2). Every Resolution mention in 179(3) required to be passed by Meeting of Board of
Director (Including Video Conferencing). So Appointment of Removal of Board of Director
can’t done by Circular Resolution.

B. Filling of Vacancy of Company Secretary: As per Section 203 In case of Vacancy at place
of Company Secretary. Company will appoint another Company Secretary within 6 month from
the date of resignation of Company Secretary.

C. Register Of Key Managerial Personnel: Section- 170(1) Every company shall keep at its
registered office a register containing such particulars of its directors and key managerial
personnel as may be prescribed in Rule 17 of the Companies (Appointment and Qualification of
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Directors) Rules 2014, which shall include the details of securities held by each of them in the
company or its holding, subsidiary, subsidiary of company’s holding company or associate
companies.

Rule 17 of the Companies (Appointment and Qualification of Directors) Rules 2014: prescribed
every company shall keep at its registered office a register of its directors and key managerial
personnel containing the following particulars, namely:-

i. Director Identification Number (optional for key managerial personnel);

ii. present name and surname in full;

iii. any former name or surname in full;

iv. father’s name, mother’s name and spouse’s name(if married) and surnames in full;
v. date of birth;

vi. residential address (present as well as permanent);

vii. nationality (including the nationality of origin, if different);

viii. occupation;

iX. date of appointment and reappointment in the company;

X. date of cessation of office and reasons therefor;

xi. Office of director or key managerial personnel held or relinquished in any other body
corporate;

xii. membership number of the Institute of Company Secretaries of India in case of Company
Secretary, if applicable; and

xiii. Permanent Account Number (mandatory for key managerial personnel if not having DIN);

In addition to the details of the directors or key managerial personnel, the company shall also
include in the aforesaid Register the details of securities held by them in the company, its
holding company, subsidiaries, subsidiaries of the company’s holding company and associate
companies relating to-

xiv. he number, description and nominal value of securities;

xv. the date of acquisition and the price or other consideration paid,;

xvi. date of disposal and price and other consideration received,

xvii. cumulative balance and number of securities held after each transaction;
xviii. mode of acquisition of securities ;

xix. mode of holding — physical or in dematerialized form; and

xX. whether securities have been pledged or any encumbrance has been created on the securities.
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xxi. date of the board resolution in which the appointment was made;

Note: There is no other prescribed format for the Register. Any format satisfying conditions of
this Rules and containing all these information may be adopted by a company.

Power, Rights and Duties of Company Secretary:

The Companies Act, 2013 has considerably enhanced the role and responsibilities of company
secretaries both in employment and in practice. Company secretary is a key managerial person in
a company, responsible to ensure the effective and efficient administration of the company and

certifying the company’s compliance with the provision of the Act.

This article will highlight the differences in the role of company secretaries in employment and
in practice as provided under the old company law and in new company law, and finally will
enlist the strengthened role of company secretary in Companies Act, 2013.

Role and need of company secretary under Companies Act 2013

The present Companies Act has strengthened the role of company secretaries. Some of the key
areas that have directly impact the role of company secretaries in employment or in practice due
to this Act are as follows:

A - ) 4

1. Introduction of secretarial audit

Secretarial Audit is the process to check whether the company is adhering to the legal and
procedural requirements and a process to monitor the company’s compliance with the
requirements of the stated laws. The objective behind the introduction of secretarial audit is to
improve corporate governance and compliance.

According to Section 204 of the Companies Act 2013, it is the duty of the Company Secretary in
practice to perform secretarial audit of every listed company and any such other class of
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prescribed companies. The Central Government has prescribed the such other class of prescribed
companies as-

o Every public company with a paid-up share capital of Rs. 50 Crore or more.
o Every public company with a turnover of Rs. 250 Crore or more.

2. Secretarial standards I
 §

The objective behind the formulation of secretarial standards is to integrate, harmonize and
standardization of diverse secretarial practices. The Companies Act, 2013 under Section 118 has
made the compliance of Secretarial Standards compulsory on meeting of the Board of Directors

A A W
w W

Annual return is a comprehensive document contains information regarding share capital,

and on general meetings.

3. Annual return

directors, shareholders, changes in directorships etc about the company. Under the old
Companies Act of 1956 the annual return of the listed companies are required to be signed by the
company secretary in practice. The new Companies Act, 2013 under Section 92 has widened this
requirement by providing that annual returns of companies having such paid up capital and
turnover to be signed and certified by the company secretaries in practice.

) 4

4. Appointment of whole-time key managerial personnel

Under Section 203 of the new Companies Act, 2013, the companies has to compulsorily appoint
the whole time Key Managerial Personnel in respect of certain class of companies as prescribed
by the Central Government to ensure good corporate governance and regulation. The company
shall have the following whole-time Key Managerial Personnel (KMP):
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o Managing Director, or Chief Executive Officer or manager and in their absence, a
whole-time director.

o Company Secretary.

o Chief Financial Officer.

So this made the appointment of whole-time Company Secretary mandatory for better efficiency.

5. Functions of company secretary A

According to Section 205 of the Companies Act, 2013 the Company Secretary shall discharge
following functions and duties, this is the first time that the duties of the company secretary have

A A W

« To report to the Board about the compliance with the provisions of this Act.

been specified in the company law:

o To ensure that the company complies with the applicable secretarial standards.

o To provide to the directors of the company the guidance they require in discharging
their duties, responsibilities and powers.

o To facilitate the convening of meetings and attend Board, committee and general
meetings and maintain the minutes of these meetings.

e To obtain approvals from the Board, general meeting, the government and such other

p authorities as required under the provisions of the Act.

o To assist the Board in the conduct of the affairs of the company.

e To assist and advise the Board in ensuring good corporate governance and in
complying with the corp'orate governance requirements and best practices.

v 4

Difference between old and new company law relating to the issue of compliance certificate

by company secretary

Company Secretaries in practice are those persons who are independently carrying on public
practice. Under the old Companies Act, 1956, these company secretaries in practice have a duty
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to issue compliance certificate to the companies who have paid-up capital of more than 10lakh
Rupees but not more than 5Lakh Rupees.

Whereas the new Companies Act, 2013 has enhanced the role of company secretaries in practice
by providing with the opportunities such as promotion, formation and incorporation of
companies, secretarial audit and certification services, signing of annual return, appointment of
company liquidator, assistance to company liquidator, and many more.

Difference between old and new company law relating to the issue of employment of

company secretary

According to section 383A of the Old Companies Act, 1956, every company who has a paid up
capital of about Rs. 5 Crore or more had to appoint a whole-time company secretary for the
purpose of ensuring better administration of the company. If a company fails to comply with the
aforesaid provision, then the directors and any other officer who is in default shall be liable for
the penalty which may extend to Rs 500 per day till the default continues. But on the other hand,
Companies Act 1956 had a big loophole in it for the appointment of company secretary. It
provided that if a company is not in a position to appoint a whole-time company secretary due to
financial problems they can be excused from the same.

Covering these defects, Companies Act 2013 came into effect on 1 April, 2013. According to
Section 203 of the Companies Act 2013, every listed company and any other company including
the public companies has the obligation to appoint a whole-time company secretary having a
paid-up capital of Rs 10 Crore or more. If a company fails to appoint a whole-time company
secretary, Companies Act 2013 imposes a heavy penalty both on company as well as its directors
and every officer who is in default. The company shall be punishable with fine which shall not
be less than one lakh rupees but which may extend to Rs 5 lakh. And every director and key
managerial personnel of the company who is in default shall be punishable with fine which may
extend to Rs. 50,000 and where the contravention is continuing one, with a further fine which
may extend to Rs. 1,000 for every day after the first during which the contravention continues.
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Duties:

1. To guide the directors of the company as may require with regards to duties,
responsibilities and powers and assisting the Board in the conduct of the affairs of the
company;

2. To facilitate the convening of meetings and attend the board, committee and general
meetings and at the same time to ensure that minutes of these meetings are maintained;

3. To obtain approvals from the Board, general meeting, the government and such other
authorities as required under the provisions of the Act;

4. To represent before various regulators, other authorities under the Act in connection with
discharge of various duties under the Act;

5. To assist and advise the Board in ensuring good corporate governance and in complying
with the corporate governance requirements and best practices; and

6. To discharge such other duties as have been specified under the Act or rules; and such
other duties as may be assigned by the Board from time to time.

Liabilities:

Legal Position of a Company Secretary
The legal position of a comp&gy secretary may be
(a) Servant of the company: ecretary of a compa@yis servant Of the company, whose duty
is to act in accordance within theam™s ions given to hi i

pany in a restricted sense. He also

company by virtu€ of his ollce, iS§
i of the company as regards matters

y to enter into

under whose supervision all ministerial and

he is a chief ol
i e company is carried on.

gled ol /ce O

POSSIBLE QUESTIONS
PART B
ANSWER ALL THE QUESTIONS
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Define Key Managerial Personnel.

Define Company Secretary.

What are the types of Company Secretary?
What are the qualifications of Company Secretary?

What are the procedures in appointment in Company Secretary?
Define Liabilities of a Company Secretary.
What are the rights of a Company Secretary
What are the duties of a Company Secretary?

PN A WNRE

PART C
ANSWER ALL THE

1. Who is a secretary? Point out the i i ess world
and discuss his legal and actual positi

g the appointment of
secretary.
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OPTION OPTION
2 OPTIONS 4 ANSWER
A company must inform the registrar about redemption of preference
1 | shares with in 30 days 25 days 30 days
Share premium amount is treated as the capital of a
2 | company Subscribe paid up Reserve
Annual
a special a board General a special
3 | A company can create ‘reserve capital’ by passing resolution’”| resolution Meeting | resolution
The capital which is part of the uncalled capital of Authorised | Reserve | Reserve
4 | can be called up only in the event of its winding up i Capital capital capital
Situation
XYZ Co. is a holding of XZ Pvt. Company. XZ Co. issue does not enforcebl
5 | shares. The issue is valid or void Void arise e Void
What is the maximum period for redempti e of preference
6 | shares issued by the company 15 years 20 years 12 years | 20 years
Fully paid Fully paid
equity Preference | upaid bonus
7 | Capital redemption reser st be used for iss shares shares shares capital shares
Called — Un called Paid up
8 | Part of the issued ¢ y public is called Subscribed | up capital | capital capital Subscribed
Part of authoriz is offered by the co
9 | subscription subscribed | Issued Un called calledup | Issued
Stamp duty on registra e based on Authorize | Both (a) & Both (a) &
10 capital. Nominal d (b) paid up (b)
debenture
11 | Deferred shares are also known as shares Founders Equity Preference | holders Founders
Cumulativ | Non- redempti
12 Preference shares carry thg'right to cumulate the dividends | Converted | e converted on Cumulative
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Conversio | Participatio | terminati | Redemptio
13 | Paying back of capital is called n n on n
Reserve Capital
14 | Premium amount on the securities are transferred to account fund Reserve None None
15 | Maximum rate of discount that can be allowed on issue of shares 15% 20% 10%
To issue the shares at discount company at least how ma
16 | should complete how many years 3 4 1
____are the shares issued by the company to it employees or dir
17 | for consideration other than cash Right ESOP Sweat
Cumulative preference share holders have voting ri ividend are
18 | in arrears for years 3 4 2
19 form is to be find in case of variation rights of shar 18 20 19
is an aggregate of fully paid Sha Both (a) &
20 | consolidated. Stock (b) bond Stock
Both (a) &
21 have fixed denomination Stock (b) bond Share
resolution should bépassed by the co Special Ordinary Both or Special
22 | to outsiders resolution resolution | C.G b) resolution
CG Both or
23 | Company must pas OR S.R permission | b) S.R
Court order the And Both (a) & And
24 | capital reduced Ltd (b) pvt Ltd reduced
Both (a) & | sharehold
25 | For reducing its share capita Debtors Creditors | (b) ers Creditors
26 | Reduction & diminution is done 100 & 94 94 & 100 | 100 & 96 96 & 100 | 100 & 94
Proceeds of
Free Securities | fresh issue | All of the | All of the
27 | Which of the following can be used for buy back of shares reserves premium | of shares above above
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28 | Buy back by board resolution can only be upto 10 25 20 10
Buy back should be less than or equal to % of total paid up

29 | capital 35 40 25

30 | In case of buy back debt equity ratio should be 3:01 1:03 2:01
Every buy back shall be completed with in month fro

31 | date of passing the S.R. 10 12 12
The company must deliver share certificate within

32 | shares allotted by company 4 months 8 months | 3 months
The company must deliver share certificate within

33 | shares applied for transfer 5 months 8 months | 2 months
Share warrants can be issued with the prior approval of the company

34 affairs Registrar None Registrar

35 | Stamp duty to be paid at the time of issue ofSharg High Very high low Nominal

36 | Stamp duty to be paid at the tighe of issue of s High Very high low Very high

specifies the time Lifalt with in which s
37 | delivered sec 110 sec 111 sec 112 sec 113 sec 113
Share Share Both (a) & | Dividend
38 isad certificate | warrant (b) warrant | Both (& (b)
Debenture | Both (a) &

39 | Extension of time limit Shares S (b) Dividend | Debentures
In case of extension of time limit¥@Rissue of debenture certificate both b

40 | should be given by NCLT ROC DCA and ¢ NCLT
The period of extension granted by NCGET for issue of debenture

41 | certificate is 5 7 9 11 9
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Both (a) & | statutory
42 | Which of the following can issue the share warrant Private (b) company | Public
43 | Voting Rights are available to share warrant holders. No No
Dividend both b Share
44 | Duplicate certificate obtained if original certificate lost in cas warrant warrant and c Certificate
Name of the member is struck off from the register in case of Share both b Share
45 arr Forfeiture and c warrant
Days be given for payment of call mo
46 | service of notice 12 11 14
arises in respect of debt due omshares as well as on Both (a) &
47 | transactions \ Forfeiture Lien (b) bailee Lien
Return of partly paid shares by the sharehold ompany is
48 rrender Forfeiture | Lien bailee Surrender
No consideration shall be p
49 Lien Forfeited | Surrender bailee Surrender
50 | Transfer deed should 6B 5B 7B 8B 7B
IS Vo Transmiss | Both (a) & Blank
51 | from a share holder. Transfer ion (b) transfer Transfer
52 | The person who transfer hi Transferee | Transferor | Promisor Promisee | Transferor
The person to whom the right
53 Transferee | Transferor | Endorser Endorsee | Transferee
Is an instrument of transfe d by the transferor in which | Forged Blank Both(a) & | no
54 | the name & date are not filled. transfer transfer (b) transfer
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Debenture | Share Share both b Debenture
55 is issued in acknowledgement of any indebtedness certifieate certificate | warrant and ¢ certificate
Share authorise | Share
56 | Own funds are called capital Loan capital | d capital | capital
Incase of allotment Debenture Certificate is to be issued with in
57 months 3 4 3
Both (a)
58 | Debenture holders are Own Debtors & (b) Creditors
Both (a)
59 | Return paid on shares is terest Commission | & (b) Dividend
Both (a)
60 | Debentures payable to a holder of certificate is called Secured & (b) Bearer
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UNIT V

SYLLABUS

Accounts of Companies -Audit and Auditors’ -Prevention of Oppression and Mismanagement -
Winding up-Official Liquidators -National Company Law Trib -Governance -Ministry of
Corporate Governance.

Accounts of Companies:

The books of accounts showing true and fair financial statements and relevant papers shall be
kept at the registered address of the company. The books shall be kept on accrual basis and
according double entry system of accounting. The books of accounts and relevant papers may be
kept at other place in India as BOD may decide. A seven days notice shall be given to ROC for
communication of new address. The accounts can be kept in electronic mode.

The books of accounts related to to branch office can be kept at the branch however proper
summarized returns shall be sent to registered office periodically.

The books of accounts shall be open for director’s inspection at registered office or other place
during business hours. The copies of financial information maintained outside India shall be
produced for inspection. The inspection of subsidiary can be done only after authorization from
BOD.

The books of accounts of the company shall be kept in good order for a period of 8 FYs and in
case investigations ordered by CG it may direct a longer period.

MD, WTD in charge of finance, CFO and such other person charged by the BOD with
compliance of this section, contravenes the provisions shall be punishable with imprisonment for
maximum 1 year or with fine ( Rs. 50,000 to Rs. 5,00,000 ).

Financial Statements ( Section 129)
The financial statement —

»
shall be prepared in Schedule 111 format,
shall comply with the accounting standards specified in section 133 and
shall give a true and fair view of the state of affairs of the company
shall be laid before AGM by BOD along with the consolidated financials ( prepared on the basis
of same principles of stand alone ) in case of subsidiary , associate and JV.
if do not comply with accounting standards, shall disclose the deviation, reasons and financial
effect
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Contravention of the provisions of this section; MD, WTD in charge of finance, CFO and such
other person charged by the BOD with compliance of this section and in the absence of any such
officers all the directors shall be punishable with imprisonment for maximum 1 year or with fine
( Rs. 50,000 to Rs. 5,00,000 ).

Reopening of accounts on court’s or Tribunal’s orders ( Sec. 130 )

Application made by CG, Income tax authority, SEBI, any other regulatory body, authority or
any person concerned and an order made by a court or the tribunal stating that the accounts were
prepared in fraudulent manner and the affairs of the company were mismanaged during the
relevant period casting a doubt the doubt on reliability of financial statements., then a company
can re-open and recast its financial statements. Court or Tribunal shall give the notice to the
specified authorities and the representations made by the applicant shall be considered before
passing the order. The accounts revised or recast shall be final.

Voluntary revision of financial statements or Board’s report ( Section 131 )

If it appears to the directors of a company that the financial statements of the company or the
board’s report do not comply with the provisions of Section 129 or section 134, financial
statements or the board reports for the 3 preceding financial years may be revised. For this
purpose company shall make an application to Tribunal and Tribunal will pass an order. The
order shall be filed with ROC by the company. Tribunal shall give notice to CG & Income Tax
authorities and the representations shall be considered before passing an order by tribunal.
Revised financials and report can be filed once in a financial year. Details of reasons for revision
shall be stated. If the previous financial statement and board report copies are already sent to the
members or ROC or laid in AGM the revision must be confined to the correction and
consequential alterations.

Constitution of National Financial Reporting Authority ( Section 132)
CG may constitute NFRA.

NFRA shall —
- W : : .
make recommendation to CG on formulation and laying down of accounting and auditing

policies and standards for adoption by companies or class of companies or their auditors

monitor and enforce compliance with accounting and auditing standards

oversee the quality of service of the professionals associated with ensuring compliance with the
standards

NFRA shall consist 1 chairperson having expertise in the field of accountancy, auditing, finance
or law appointed by CG and other members maximum 15. Conflict of interest and lack of
independence in respect of appointment shall be declared by the member. Chairperson and
members in full time employment shall not be associated with any audit firm ( including
consultancy firms ) during the course of their appointment after ceasing their appointment.

Powers of NFRA will be —

Prepared by Aravindaraj K, Assistant Professor, Department of Commerce, KAHE 2/34




KARPAGAM ACADEMY OF HIGHER DEUCATION

CLASS: 11 B.COM  COURSE NAME: COMPANY LAW AND SECRETARIAL PRACTICE
COURSE CODE: 16PAU403A UNIT: V (ACCOUNTS OF COMPANY)
BATCH: 2016-2019

To investigate professional or other misconduct done by member or firm of CAs. No other body
or institute can investigate the same matter. NFRA shall have exclusive jurisdiction.

Have the same powers as are vested in a civil court under the Code of Civil Procedures, 1908
while trying a suit

To impose penalty ( Individual — Rs. 1 Lacs to 5 times of fees received Firms — Rs. 10 Lacs to 10
times of fees received ) or debar member or firm for a period of 6 months to 10 years, if
professional or other misconduct is proved.

Any person aggrieved by any order of NFRA may prefer appeal before appellate authority as
prescribed.

Central Government to prescribe accounting standards ( Section 133)

AS shall be prescribed by CG, recommended by ICAI in consultation with and after examination
of the recommendations made by NFRA.

Financial Statements, board’s report etc.

FS including CFS ( if any ) shall be approved by BOD. FS shall be signed at least by the
chairperson of the company or by two directors out of which one shall be MD and CEO if he is
director , CFO and CS of the company. Auditors’ report shall be attached with FS.

FS and board’s report shall be laid before the company in AGM. Board’s report shall include —
& A\ p Y 4

Extract of annual return

Number of meetings of the board

Directors responsibility statement

Statement on declaration given by independent directors

Company’s policy on directors’ remuneration

Comment on qualifications raised in statutory audit report or secretarial report
Particulars of loans, guarantees or investments under section 186

Particulars of contracts or arrangement with related parties mentioned in sec. 188
State of the company’s affairs

Amounts proposed to be carried forward to reserves

Recommended dividend

Material changes and commitments affecting the financial position

Conservation of energy, technology absorption, foreign exchange earnings and outgo
Statement indicating development and implementation of a risk management policy
Details of CSR policy developed & implemented

Annual evaluation of the board

Board report shall be attached to FS. Board report shall be signed by Chairperson if authorised
by board otherwise by at least two directors.
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Corporate Social Responsibility ( CSR ) ( Section 135)

Company having net worth Rs. 500 crores or more, turnover Rs. 1000 crores or more net profit
of Rs. 5 crores or more during any financial year shall constitute a CSR Committee of the board
consisting of 3 or more directors, one shall be independent director.

Right of the member to copies of audited financial statement ( Section 136 )

Financial Statements including Consolidated Financial Statements, auditors’ report and other
documents which are to be laid down before AGM shall be sent to every member and trustee of
debenture holder and all other required persons at least before 21 days of AGM. In case of listed
company these documents can be kept for inspection at least before 21 days of AGM.

Copy of FS to be filed with Registrar ( Section 137 )

The financial statements including consolidated financial statements shall be filed with Registrar
within 30 days from the date of AGM.

Audit and Auditors:

Section: 139 (Appointment of Auditors)

1. Every Company shall at the First Annual General Meeting appoint an Individual or firm as an
Auditor who shall hold office from the conclusion of this meeting until the conclusion of sixth
Annual general Meeting. Provided that Company shall place the matter relating to such
appointment for ratification by members at every Annual General Meeting. Further provided that
before such appointment Company should obtain the written consent from the Auditor and
certificate which shall indicate the criteria as mentioned in Section.141. Company shall file the
said appointment with the Registrar of Companies'in e-Form ADT-1 within 15 days from the

date of appointment.

2. No listed Company or a company belonging to such class or classes of companies as may be
prescribed shall appoint or re-appoint: a. An Individual as an Auditor for more than one term of
Five consecutive years.and b. An Audit firm as auditor for more than two terms of five
consecutive years

Provided that an Individual or audit firm who has completed their term as mentioned in Sec.
139(2)(b) shall not be eligible for appointment as auditor in the same Company for five years
from the completion of such term. Further provided that no audit firm having a common
partner/Partners to the other audit firm, whose tenure has expired in a company immediately
preceding the financial year, shall be appointed as auditor of the same company for a period of
five years. Every Company existing on or before the commencement of this act, which is
required to Comply with this Section shall within three years from the date of commencement of
said Act shall comply the provision of this Act.
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3. Subject to the provisions of this Act, members of a company may resolve to provide that: a. In
the audit firm appointed by it, the auditing partner and his team shall be rotated at such intervals
as may be resolved by members. b. The audit shall be conducted by more than one auditor.

4. The central government may by rules, prescribe the manner in which the companies shall
rotate their auditors in pursuance of sect. 139(2).

5. Notwithstanding anything contained in Sec. 139(1), the first auditors of the company other
than the Government Company shall be appointed by the Board of Directors from the date of
registration, in case of the Board to perform the said act they should inform to the members of
the Company, who shall within 90 days at an Extra ordinary general meeting appoint such
auditor and such auditor shall hold office till the conclusion of the First Annual General Meeting.
6. In the case of Government Company as mentioned in Sec.139(5) Comptroller and Auditor
General of India shall within 60days from the date of registration appoint the Auditor, if they fail
to do so, the Board should appoint the Auditor within 30days, if Board is also unable to perform,
then members should appoint the Audltors within 60 days atan Extra- Ordmary General Meeting

who shall hold office till the conclusion of first annual gen;al meeting. 7
N

bV 4

. In case of the Company other than Company as mentioned in Sec. 135(5) be filled by
the Board of Directors within 30days, but if such casual vacancy is as a result of the resignation
of an auditor, such appointment shall be approved by the company at a general meeting
convened within 3 months of the recommendation of the Board and he shall hold the office till

the conclusion of the next Annual_general meeting. ’
- 7 Y

II. In case of a Company Whose accounts are subject to audit by an Auditor appointed by
the Comptroller and Auditor-General of India, be filled by the Comptroller and Auditor-General

of India within 30days

. 1
7. Provide if the Comptroller and Auditor General of India doesn’t not fill the vacancy within the
said period , the Board shall fill the vacancy within the next 30 days.

A N

8. Subject to the provisions of Sec. 139(1) and the rules made there under, a retiring auditor may
be re-appointed at an annual general meeting, if: He is not disqualified for re-appointment He has
not given the company a notice in writing of his unwillingness to be re-appointed; and A special
resolution has not been passed at the meeting appointing some other auditor or expressly
mentioning that he shall not be re-appointed.

9. Where at any annual general meeting, no auditor is appointed or re-appointed, the existing
auditor shall continue to be the auditor of the Company.
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10. Whereas a Company which is required to form an Audit committee as required under section
177, then all the appointment including appointment of Auditor through Casual vacancy can be
made, after taking into account the recommendation of such committee. Section.140: Removal,
Resignation and giving of special notice

1. The auditor appointed under section.139 may be removed before the expiry of his
tenure only by a special resolution of the company, after obtaining the previous approval of the
Central Government. Provided before taking action as mentioned, the said Auditor should be

given a reasonable opportunity of being heard. / >

2. The auditor who has resigned from the Company shall file W\itm a period of 30 days
from the date of resignation in e-form ADT-3 with the Registrar and in case of the Companies as
mentioned in Sec.135(5), the auditor shall also file such statement with the comptroller and
auditor-general of India, indicating the reason and other facts as may be necessary. )

P 4 AN

3. If the auditor doesn’t comply with the above mentioned Section it will be punishable

with fine which shall not be less than 30,000/- but which may extend to 5,00,000/-.
R fFf W y 4

4. (i) Special notice shall be required for a resolution at an annual general meeting
appointing as auditor a person other than a retiring auditor or proving that a retiring auditor shall
not be re-appointed, except where the retiring auditor has completed a consecutive tenure of five
years or ten years as the case may be, as mentioned in Section.135(2).

N

(i) On recéipt of notice of such a resolution, the company shall forthwith send a copy

thereof to the retiring auditov
» 1

(iii) Where notice is given of such a resolution and the retiring auditor makes
representation in writing to the company (within the reasonable time) and request the
Company to forward the same to the members unless the representation is received too
late: a. Any notice of the resolution given to members of the Company, state the fact of
the representation made by the Auditor. b. Send a copy of the representation to every
member to whom notice has been sent. If the copy of the representation is not sent
because it has beerlecelved too late or on behalf of the Company’s default then the same
thing has to be read at the ensuing meeting. If the copy of representation is not sent, then
the same has to be filed with the registrar. If the tribunal is satisfied on an application by
the Company or an auditor that the rights conferred by the auditor has been abused then
copy of the representation need not be sent and need not be read out at the meeting.

5. The tribunal either suo motu or an application made to it by Central Government or by
any person concerned , if it is satisfied that auditor has acted in fraudulent manner, it may
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by order , direct the company to change the same and within 15 days direct the Company
to appoint another Auditor.

Section.141: Eligibility, qualification and disqualification of auditors:

1. A person shall be appointed as an auditor of a Company only if he is a Chartered
Accountant. A firm whereof majority of partners practising in India are qualified for
appointment as aforesaid may be appointed by the firm name.

2. Where a firm including a limited Liability Partnership is appointed as an auditor of a
company, only the partners who are qualified Chartered Accountants shall be authorised
to act and sign on behalf of the firm. A body corporate other than a LLP An officer or
employee of the company. A person who is a partner or who is in in the ¢ employment, of an

officer or employee of the Company. \ ‘ )

3. A person who is relative or partner . Is holding any security of or interest in the
Company or its subsidiary or its holding or associate_company or wbmdlary of such
holding company, further provided that the relative may hold security or interest in the
company of face value not exceeding 1000 or such sum as may be prescribed. Il. Is
indebted to the company or its subsidiary or its holding or associate company or a
subsidiary of such holding company, in excess of such amount as may be prescribed. I11.
Has given guarantee or provided any security in connection with the indebtness to its
holding, subsidiary and associate Company of such amount as may be prescribed. e. a
person or a firm who, whether directly or indirectly has business relationship with the
company or its subsidiary or its holding or associate company or subsidiary of such
holding company or associate company of such nature as may be prescribed.

4. Where a person appointed as an auditor of a company incurs any of the disqualification
mentioned in Section. 141(3) after “his appointment, he shall vacate his office as such
auditor and such vacation shall be deemed to be a casual vacancy.

DU 4

Section.142 (Remuneration of auditors)

1. The remuneration of the auditor of a company shall be fixed in the general meeting or in such
manner as may be determined therein. Provided the Board may fix the remuneration of first
auditor appointed by it.

2. The remuneration under sub-section(1) shall be in addition to the fee payable to an auditor,
including the expenses, if any, incurred by the auditor in connection with the audit of the
company and any facility extended to him by he Company. Section. 142 (Remuneration of
Auditor) 1. The Remuneration of Auditor may be fixed in the general meeting or in such manner
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as may be determined. Although the Board can fix the remuneration of First Auditor. 2. The
Expenses which is paid to the auditor is in addition to the audit we he carries out in the
Company. Section.143 (Power and duties of auditors and auditing standards) 1. Every auditor of
a company shall have a right of access at all times to the books of accounts and vouchers of the
company, whether kept at the registered office of the Company or at any other place and he shall
be entitled to require from the officer such information as may be required. 2. The Auditor shall
make a report to the members of the company on the accounts examined by him and on every
financial statements which are required by or under this act , to be laid before the company in
general meeting and the report shall after taking into account auditing standard and matters
which is required shall be included in the audit report. ‘ x

3. The auditor report shall state: a. Whether he has obtained all the information and explanations
which to the best of his knowledge and belief were necessary for the purpose of audit. In case
proper information are not received then the details thereof and effect of such information on the
financial statement should be stated in the auditor’s report b. Whether proper books of accounts
as required by law is maintained or not and whether proper returns adequate for the purpose of
audit have been received from the branches not visited by him or not. c. Whether the report in
respect of a branch which is audited by the auditor other than company auditor has been sent to
him d. Whether the company balance sheet and profit and loss account are in agreement with the
books of accounts and returns e. Whether financial statement comply with the accounting
standards f. The observations and comments of the auditor on the financial transactions or
matters which have adverse effect on the company g. Whether any director is disqualified to be
appointed as a dire director h. Any quallflcatlons reservatlons or adverse remarks in respect of the

maintenance of the books of accounts or other matters connected herewith

4 1 A\

4i. Whether the company has adequate internal financial control system in place and
operative effectlveness of such control. j. Whether the company has disclosed the impact of any
pending I|t|gat|on if any in the financial statement k. Whether the company has made provision
in respect of any material foreseeable losses as required by law or accounting standards including

the derivative contract .

I. Whether the comany has made delay in transferring the amount required to be
transferred to the Investor Education and Protection Fund by the company. Sec 143(4) Where
any of the matters required to be included in the audit report under this section is answered in
negative or with a qualification then in that case auditor is required to state the reasons of such
reservations and negative remark Sec 143(5) In case of Govt company the C&AG will appoint
the auditor to conduct the audit of the company. The C&AG will also give the directions and the
manner in which the accounts of the govt company are required to be audited by the auditor. The
auditor then after completing the audit will issue an audit report to the C&AG which will include
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all the matters which are stated above. In additions to these matters the auditor of the govt
company shall state in his audit report the direction issued by C&AG , the actions taken there
upon and its impact on the accounts and financial statement of the company. SEC 143(6) On
receipt of audit report of the govt company the C&AG can carry out supplementary audit with 60
days from the date of receipt of such audit report. He may also comment upon the audit report.
The audit report should be sent to every person to whom copies of audited financial statement are
sent and the copy of such audit report shall also be place at the AGM SEC 143(7) In case of Govt
Company the C&AG may require that the test audit of the company should be conducted. SEC
143(8) Branch is in India - The audit of such branch can be done by the Company auditor or by
any other person qualified to be appointed as an auditor as per Sec 139 Branch is in some other
countries -The audit of such branch shall be conducted by an accountant or by any such person
qualified to be appointed as an auditor as per the laws of that country The branch auditor should
prepare a report on the books of accounts of the branch audited by him and send a copy of such
audit report to the company auditor. Sec 143(9) The auc auditor shall conm with the accounting
standards. Sec 143(10) The Central Government may prescribe the standards of auditing, as
prescribed by ICAI. SEC 143(11) The Central Govt may in consultation with the National
Financial Reporting Authority direct that the audit report in case of specific class of companies
shall include a statement on such matters as may be specified therein. SEC 143(12) If an auditor
of the company in the course of performance of his duties as auditor has reason to believe that an
offence involving fraud is being or has been committed against the company by an officer or the
employee of the company then the auditor should immediately report the matter to the central
govt within such time and in such manner as may be prescribed. The auditor should forward his
report to the board or the audit committee as the case may be immediately after he comes to
know about the fraud seeking their reply or observations within 45 days. On receipt on such
reply or observations of the board or the audit committee the auditor should forward his report
along with the reply or observations of the board or the audit committee and his comments on
such reply or observations to the central govt within 15 days. In case no reply or observations has
been received by the auditor from the board or the audit committee then in that case the auditor
should send the audit report along with a note containing the details of his report that was earlier
forwarded to the board or the committee for which he has failed to receive any comments or
observations Sec 143(14) The provision of this section shall apply to the cost auditor conducting
cost audit and the company secretary doing secretarial audit Sec 143(15) If the Chartered
accountant , company secretary or the cost auditor do not comply with any of the provisions of
this act then he will be punishable with a fine which shall not be less than Rs. 1 lakh but which
can be extend to Rs. 25 lakh. Sec 144 (Auditor not to render certain services) Any auditor
appointed by the Company should provide only those services which will be approved by the
Board of Directors or Audit committee, as the case may be, but which may not include the below
mentioned services: Accounting and book keeping services. Internal audit Design and
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implementation of any financial information system. Actuarial services. Investment advisory
services. Investment banking services. Rendering of outsourced financial services. Management
services. Any other kind of services as may be prescribed. Sec 145 (Auditor to sign audit reports)
The person appointed as an auditor of the Company can sign the Auditor’s report or sign or
certify any other document of the Company and present the same before the general meeting and
shall be open for member’s inspection. Sec 146 (Auditors to attend general meeting) All the
notices and other communications relating to the general meeting shall be forwarded to auditor
and he can attend either by himself or through his authorised representative and has the right to

be heard at such meeting. )
4 ( )\

If any of the provisions of Sec 139 to 146 is contravened, the Company shall be punishable with
Fine which shall not be less than 25,000/- but which may extend to 5,00,000/- and every officer
of the Company who is in default shall be punishable with imprisonment for a term which may

extend to one year or fine of not less than 10,000/- which may extend to 1,00,000/- or with both.

MR VA N \ 4
COMPANIES (AUDIT AND AUDITORS) RULES, 2014 Sub-section (2) of section 139 of the

Companies Act, 2013 (the Act) has introduced a novel concept for the rotation of auditors in
listed companies and in such class or classes of companies as may be prescribed. In exercise of
the powers conferred on the Central Government, the Central Government in the Ministry of
Corporate Affairs has prescribed in rule 5 of the Companies (Audit and Auditors) Rules, 2014
(Audit Rules) that this concept of rotation of auditors would also apply to the following classes
of companies excluding one person companies and small companies : All unlisted public
companies having paid-up share capital of Rs.10 crore or more All private limited companies
having paid-up share capital of Rs.20 crore or more All public and private limited companies
having a paid-up share capital of less than the threshold limit set out above but having public
borrowings from financial institutions, bagks or public deposits of Rs. 50 crore or more. It should
be noted that the limit of Rs.50 crore on public borrowings would apply to the aggregate
borrowing from flnanC|aI institutions, banks and public deposits and not to borrowings of Rs.50
crore prescribed, |nd|V|duaIIy from each of the categories listed.

y

CONCEPT OF ROTATION OF AUDITORS IN LISTED COMPANIES Sub-section (2) of
section 139 of the Act reads as under :

Sec 147 (Punishment for contravention)

No listed company or a company belonging to such class or classes of companies as may be
prescribed, shall appoint or re-appoint — an individual as auditor for more than one term of five
consecutive years; and an audit firm as auditor for more than two terms of five consecutive
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years: Provided that — an individual auditor who has completed his term under clause (a ) shall
not be eligible for re-appointment as auditor in the same company for five years from the
completion of his term; an audit firm which has completed its term under clause (b ), shall not be
eligible for re-appointment as auditor in the same company for five years from the completion of
such term: Provided further that as on the date of appointment no audit firm having a common
partner or partners to the other audit firm, whose tenure has expired in a company immediately
preceding the financial year, shall be appointed as auditor of the same company for a period of
five years: Provided also that every company, existing on or before the commencement of this
Act which is required to comply with provisions of this sub-section, shall comply with the
requirements of this sub-section within three years from the date of commencement of this Act.
Provided also that, nothing contained in this sub-section shall prejudice the right of the company
to remove an auditor or the right of the auditor to resign from such office of the company.” Rule:
7 (Removal of the auditor before expiry of his term) (1) The a _application to the Central
Government for removal of auditor shall be made in Form ADT-2 and shall be _accompanled
with fees as provided for this purpose under the Companies (Registration Offices and Fees)
Rules, 2014. (2) The application shall be made to the Central Government within thirty days of
the resolution passed by the Board. (3) The company s shall hold the e general meetlng within sixty
days of receipt of approval of the Central Government for passing the special resolution. Rule: 8
(Resignation of Auditor) For the purposes of sub-section (2) of section 140, when an auditor has
resigned from the company, he shall file a statement in Form ADT-3. Rule: 11 (Other Matters to
be included in the Audit Report) The auditor’s report shall also include their views and
comments on the following matters, namely:- (a) Whether the company has disclosed the impact,
if any, of pending litigations on its financial position in its financial statement; (b) Whether the
company has made provision, as required under any law or accounting standards, for material
foreseeable losses, if any, on long term contracts including derivative contracts; (c) Whether
there has been any delay in transferring_amounts, required to be transferred, to the Investor
Education and Protection Fund by the company.

Rule: 13 (Reporting of Fraud by Auditor)
A N 4

(1) For the purpose of sub-section (12) of section 143, in case the auditor has sufficient reason to
believe that an offence involving fraud, is being or has been committed against the company by
officers or employees of the company, he shall report the matter to the Central Government
immediately but not later than sixty days of his knowledge and after following the procedure
indicated herein below: (i) Auditor shall forward his report to the Board or the Audit Committee,
as the case may be, immediately after he comes to knowledge of the fraud, seeking their reply or
observations within forty-five days; (ii) On receipt of such reply or observations the auditor shall
forward his report and the reply or observations of the Board or the Audit Committee along with
his comments (on such reply or observations of the Board or the Audit Committee) to the Central
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Government within fifteen days of receipt of such reply or observations; (iii) In case the auditor
fails to get any reply or observations from the Board or the Audit Committee within the
stipulated period of forty-five days, he shall forward his report to the Central Government along
with a note containing the details of his report that was earlier forwarded to the Board or the
Audit Committee for which he failed to receive any reply or observations within the stipulated
time.

(2) The report shall be sent to the Secretary, Ministry of Corp%te Affairs in a sealed cover by
Registered Post with Acknowledgement Due or by Speed post followed by an e-mail in
confirmation of the same. \

(3) The report shall be on the letter-head of the auditor containing postal address, e-mail address
and contact number and be signed by the auditor with his seal and shall indicate his Membership

Number. ’\ \

(4) The report shall be in the form of a statement as specified in Form ADT-4.

A VA

Oppression and Mismanagement under the Companies Act:

A bird’s eye view of the present scenario reveals increasing concern about improving the
performance of the Board. This is without a doubt a very imperative issue, but a close analysis of
the ground reality would force one to conclude that the Board is not really central to the
corporate governance malaise in India. The central problem in Indian corporate governance is
not a conflict between management and owners, but a conflict between the dominant
shareholders and the minority shareholders. The Board cannot even in theory resolve this
conflict, as it is composed of those very dominant shareholders upon whom this control needs to

be exercised.

Oppression as per Section 397(1) of Companies Act 1956 has been defined as 'when affairs of
the company are being conducted in a manner prejudicial to public interest or in a

manner oppressive to any member or members',
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In layman’s version, Oppression is the exercise of authority or power in a burdensome, cruel, or
unjust manner. It can also be defined as an act or instance of oppressing, the state of being
oppressed, and the feeling of being heavily burdened, mentally or physically, by troubles,

adverse conditions, and anxiety.

The term Mismanagement has been defined under Section 398 (1) as 'conducting the affairs
of the company in a manner prejudicial to public interest or in a manner prejudicial to
the interests of the company or there has been a material change in the management
and control of the company, and by reason of such change it is likely that affairs of the
company will be conducted in a manner prejudicial to public interest or interest of the

company’.

The primary provision dealing with the Oppression in this act is Sec.397, which was modeled in
the likeliness of Sec. 210 of the English Companies Act 1948. The section prescribes criteria for
maintainability of application for relief in cases of oppression. The impugned act should be
prejudicial to the interest of the company or oppressive upon a member or group of members; or
the act may be prejudicial to general “public interest”. It is also the burden of the applicant to
satisfy before the Board that winding up the company would “unfairly prejudice” him or the
class he is representing; but otherwise the facts prima facie would justify that the company be
wound up on just and equitable grounds. The right to apply is given to members as specified in
the definition of “minority”. Both conditions under this section should subsist in order to entail
relief from the Board. Where there are no allegations to support a winding up, a petition u/s 397

cannot be entertained.

Right to apply to the Company Law Board in case of oppression and/or mismanagement is

provided U/S 399 to the minority shareholders meeting the ten percent shareholding or hundred
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members or one-fifth members limit, as the case may be. However, the Central Government is
also provided with the discretionary power to allow any number of shareholders and/or members
to apply for relief under Section 397 and 398 in case the limit provided under Section 399 is not

met.

On the other hand, CA 2013 provides for provisions relating to oppression and mismanagement
under Sections 241-246. Section 241 provides that an application for relief can be made to the
Tribunal in case of oppression and mismanagement. Under CA 2013, the Tribunal may also
waive any or all of the requirements of Section 244(1) and allow any number of shareholders
and/or members to apply for relief. This is a huge departure from the provisions of CA 1956 as
the discretion which was provided to the Central Government to allow any number of
shareholders to be considered as minority is, under the new CA 2013 been given to the Tribunal

and therefore is more likely to be exercised.

Briefly examining a few provisions of Companies Act 1956 vis-a-vis the provisions of

Companies Act 2013, we get-

1. Provision of Section 397 and 398 of 1956 Act are combined in Section 241 of 2013 Act and
accordingly applications for relief in cases of oppression, mismanagement will have to be

directed to the Tribunal.

2. While the powers of the Tribunal under 1956 Act on application under Section 397 or 398 and

Section 404 were limited, 2013 Act granted additional powers to the Tribunal including to:

(@) restrictions on the transfer or allotment of the shares of the company;

(b) removal of the managing director, manager or any of the directors of the company;
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(c) recovery of undue gains made by any managing director, manager or director during the
period of his appointment as such and the manner of utilization of the recovery including transfer
to Investor Education and Protection Fund or repayment to identifiable victims;
(d) the manner in which the managing director or manager of the company may be appointed
subsequent to an order removing the existing managing director or manager of the company;
(e) appointment of such number of persons as directors, who may be required by the Tribunal to
report to the Tribunal on such matters as the Tribunal may direct; and

(F) imposition of costs as may be deemed fit by the Tribunal.

3. The requirement of establishing existence of 'just and equitable’ circumstances to waive any
and all requirements of the section pertaining to the meeting the minimum minority limits and
providing 'security’ while allowing such an application are excluded from the Companies Act,

2013.

4. Further, by way of Section 245, 2013 Act has introduced the concept of class action which

was non-existent in the previous version of the Act.

Upon careful examination of the provisions of the new Act it can be ascertained that legislative
intent in this Act is to safeguard the minority interest in a more comprehensive manner; though
these sections of 2013 Act is yet to be notified. Thus, we have to be content with the provisions

of the old Act particularly in handling the Oppression and Mismanagement issue.

However, despite the powerful weapon handed over to the shareholders by the Companies Act,
in reality, the shareholders have not been able to use them and most of the provisions remain
dead provisions and have not been used as potential weapons to correct any wrongful act on the
part of the directors or to give them any directions. Consequently, the Board of directors of a

large number of companies is elected only by a few shareholders who attend the Annual General
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Meetings and those who can muster sufficient number of proxies and can demonstrate their

voting power. Government Companies is an exception.

In Government Companies all the directors are appointed on the advice of the Government by
the President of India or the Governor of a State. Hence, theoretically it can perhaps be said that

the shareholders democracy is absolute in such companies.

In other companies however, the shareholders democracy is dependent upon the voting strength
of shareholders and also to a great extent on the availability of members attending their General
Meetings either by themselves or through their proxy. This again depends on the proximity of
Registered Office of the company to the place of residence of the shareholders. Apart from this
most of the shareholders do not have enough time to spare from their busy schedules to concern
themselves with the affairs of the company in which they have invested. Besides, they are not
always educated enough and experienced enough to be conversant with the working of the joint

stock companies.

For achieving the shareholders’ democracy, the shareholders have to unite and organize
themselves on national, state and district levels and get their associations registered under the
Societies Registration Act or any other applicable statute so that their voice is heard and they can
assert themselves and safeguard the interests of their members. Constitution of such associations
should be suitably amended so as to insist upon all the non-Government companies to allot a
minimum number of shares to such associations of shareholders so that these associations can
attend the Annual General Meetings of all the companies and make sure that the directors elected

to company Boards reflect a fair representation.

Winding Up of A Company Under Company Law Act, 2013:
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Since we believe in Going Concern Assumption, as we want our business to flourish more &
more, but at some point of time due to several reasons one has to close down his business and
that stage is known as winding up of a company. It is the last stage of company in which its
existence for past several years is dissolved and all its assets are used to pay off the creditors,
shareholders and other liabilities.

As per section 270 of the Companies Act 2013, the procedure for winding up of a company can
be initiated either —

a) By the tribunal or,
b)  Voluntary.
I. WINDING UP OF A COMPANY BY A TRIBUNAL.:-

As per Companies Act 1956, a company can be wound up by a tribunal on the basis of the
following reasons:

1. Suspension of the business for one year from the date of incorporation or suspension of
business for whole year.

2. Reduction in number of minimum members as specified in the act (2 in case of private
company and 7 in case of public company)

Online GST Certification Course by Taxguru & GST Professionals- Last 3 Days to
Register

But with the introduction of new Companies Act 2013, these above stated grounds for winding
up have been deleted and some new situations for winding up have been inserted.

As per new Companies Act 2013, a company can be wound up by a tribunal in the below
mentioned circumstances:

1. When the company is unable to pay its debts

2. If the company has by special resolution resolved that the company be wound up by the
tribunal.

3. If the company has acted against the interest of the integrity or morality of India, security of
the state, or has spoiled any kind of friendly relations with foreign or neighboring countries.

4. If the company has not filled its financial statements or annual returns for preceding 5
consecutive financial years.

5. If the tribunal by any means finds that it is just & equitable that the company should be wound
up.

6. If the company in any way is indulged in fraudulent activities or any other unlawful business,
or any person or management connected with the formation of company is found guilty of fraud,
or any kind of misconduct.

1. FILING OF WINDING UP PETITION:-
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Section 272 provides that a winding up petition is to be filed in the prescribed form no 1, 2 or 3
whichever is applicable and it is to be submitted in 3 sets. The petition for compulsory winding
up can be presented by the following persons:

The company

The creditors ; or

Any contributory or contributories

By the central or state govt.

By the registrar of any person authorized by central govt. for that purpose

At the time of filing petition, it shall be accompanied with the statement of Affairs in form no 4.
That petition shall state the facts up to a specific date which shall not more than 15 days prior to
the date of making the statement. After preparing the statement it shall be certified by a
Practicing Chartered Accountant. This petition shall be advertised in not less than 14 days before
the date fixed for hearing in both of the newspapers English and any other regional language.

1. FINAL ORDER AND ITS CONTENT:-

The tribunal after hearing the petition has the power to dismiss it or to make an interim order as
it think appropriate or it can appoint the provisional liquidator of the company till the passing of
winding up order. An order for winding up is given in form 11.

IV. VOLUNTARY WINDING UP OF A COMPANY: :-

The company can be wound up voluntarily by the mutual decision of members of the company,
if:

@ The company passes a Special Resolution stating about the winding up of the company.

@ The company in its general meeting passes a resolution for winding up as a result of expiry of
the period of its duration as fixed by its Articles of Association or at the occurrence of any such
event where the articles provide for dissolution of company.

V. PROCEDURE FOR VOLUNTARY WINDING UP:-

1. Conduct a board meeting with 2 Directors and thereby pass a resolution with a declaration
given by directors that they are of the opinion that company has no debt or it will be able to pay
its debt after utilizing all the proceeds from sale of its assets.

2. Issues notices in writing for calling of a General Meeting proposing the resolution along with
the explanatory statement.

Ads by ZINC

3. In General Meeting pass the ordinary resolution for the purpose of winding up by ordinary
majority or special resolution by 3/4th majority. The winding up shall be started from the date of
passing the resolution.

4. Conduct a meeting of creditors after passing the resolution, if majority creditors are of the
opinion that winding up of the company is beneficial for all parties then company can be wound
up voluntarily.
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5. Within 10 days of passing the resolution, file a notice with the registrar for appointment of
liquidator.

6. Within 14 days of passing such resolution, give a notice of the resolution in the official gazette
and also advertise in a newspaper.

7. Within 30 days of General meeting, file certified copies of ordinary or special resolution
passed in general meeting.

8. Wind up the affairs of the company and prepare the liquidators account and get the same
audited.

9. Conduct a General Meeting of the company.

10. In that General Meeting pass a special resolution for disposal of books and all necessary
documents of the company, when the affairs of the company are totally wound up and it is about
to dissolve.

11. Within 15 days of final General Meeting of the company, submit a copy of accounts and file
an application to the tribunal for passing an order for dissolution.

12. If the tribunal is of the opinion that the accounts are in order and all the necessary
compliances have been fulfilled, the tribunal shall pass an order for dissolving the company
within 60 days of receiving such application.

13. The appointed liquidator would then file a copy of order with the registrar.

14. After receiving the order passed by tribunal, the registrar then publish a notice in the official
Gazette declaring that the company is dissolved.

panel maintained under ion (2) as the Company Liquidator.

(2) The provisional liquidator or the Company Liquidator, as the case may be, shall be appointed
from a panel maintained by the Central Government consisting of the names of chartered
accountants, advocates, company secretaries, cost accountants or firms or bodies corporate
having such chartered accountants, advocates, company secretaries, cost accountants and such
other professionals as may be notified by the Central Government or from a firm or a body
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corporate of persons having a combination of such professionals as may be prescribed and
having at least ten years’ experience in company matters.

(3) Where a provisional liquidator is appointed by the Tribunal, the Tribunal may limit and
restrict his powers by the order appointing him or it or by a subsequent order, but otherwise he
shall have the same powers as a liquidator.

(6) On appointment as provisional liquidato i case may be, such
liquidator shall file a declaration within seve appointment in the
prescribed form disclosing i dence in respect of his
appointment, if any, with the i all continue throughout the term of
his appointment.

National Company Law Tribunal

The National Company Law Tribunal was setup by the Central Government in 2016 under
Section 408 of the Companies Act, 2013. The National Company Law Tribunal has been setup
as a quasi-judicial body to govern the companies registered in India and is a successor to the
Company Law Board. In this article, we look at the National Company Law Tribunal, its
functions and powers in detail.

Scope of National Company Law Tribunal

The National Company Law Tribunal (NCLT) consolidates the corporate jurisdiction of the
Company Law Board, Board for Industrial and Financial Reconstruction (BIFR), The Appellate
Authority for Industrial and Financial Reconstruction (AAIFR) and the powers relating
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to winding up or restructuring and other provisions, vested in High Courts. Hence, the National
Company Law Tribunal will consolidate all powers to govern the companies registered in India.
With the establishment of the NCLT and NCLAT, the Company Law Board under the
Companies Act, 1956 has now been dissolved.

Advantages for National Company Law Tribunal

o
NCLT is a specialized court only for Corporates, i.e., companies registered in India.
This will be no more than a Tribunal for the Corporate Members.
NCLT will reduce the multiplicity of litigation before different forums and courts.
NCLT has multiple branches and is able to provide justice at a close range.
NCLT consists of both judicial and technical members while deciding on matters.
The time taken to windup a company is reduced.
Speedy disposal of cases will help reduce the number of cases.
NCLT & NCLAT have exclusive jurisdiction.

A o wwr

E Governance:

INTRODUCTION

In this age of well-developed information technology and telecommunications, the Electronic
Governance of all business-related activities, administrative activities, and managerial functions
of the corporate world, can certainly be very convenient, efficient, transparent, and fully
accountable and responsible. Therefore, undoubtedly, e-governance in the corporate sector is an
imperative and highly prudent requirement in every country of the world, inevitably including
India. As India is one of the major, fast-progressing, and highly influential economies of the
world, this e-governance is absolutely essential and beneficial to Indian corporate world,
especially in present-day world of cutthroat corporate competition, and ever-increasing need for
greater transparency and accountability in the corporate sector. Considering these highly
significant facts and business scenarios, the Government of India has rightly promulgated the
provisions for e-governance in the corporate sector of the country, in its latest Companies Act of
2013.

E-Governance or Electronic Governance is basically proper and efficient utilization of the
technologies of the information technology and telecommunications, for performing various
functions and activities by an organization. Such use of Information and Communication
Technologies [ICTs] can preferably be made at all levels of a business corporation also, in order
to obtain faster and more efficient business activities, greater customer satisfaction, more
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accountable and transparent corporate administration and management, better profits and
satisfaction of the shareholders, and the best possible progress and growth of the corporation.

MAJOR E-GOVERNANCE PROVISIONS UNDER COMPANIES ACT 2013

(A) Maintenance, Security, and Inspection of Books and Records in Electronic Form

Regarding the account keeping and maintenance of records and books related with the business
activities of a company, and the well-rounded security and efficient and transparent inspection of
these documents, the new Companies Act of India has proper provisions, suggestions, and
recommendations. These prudent provisions and recommendations are provided in the Section
120 of the Indian Companies Act of 2013, and the Companies (Management and Administration)
Rules of 2014. The Section 120 facilitates that a company must keep a safe account of all
business and management related documents, records, registers, minutes, etc., preferably in the
electronic forms, in such a manner that these could easily be inspected or reproduced whenever
necessary. Again, the Rules ranging from Rule 27 to Rule 29 of the Indian Companies
(Management and Administration) Rules of 2014, further clarify things in this context, as

follows: ---
A U A Y 4

e As per Rule 27, every listed company, or any other company with 1000 or more
shareholders and security holders, must maintain its all such secretarial records and
documents preferably [but not necessarily or mandatorily] in the electronic form. The
Ministry of Corporate Affairs [MCA] vide its Notification dated 24" July, 2014, has
substituted the word 'shall' by the word 'may’ in Rule 27 of Companies (Management and
Administration) Rules of 2014, and thereby, the task of maintaining such records strictly
in the electronic form has been made optional, for time being. However, it will be wise to
convert these data and records to the electronic form [from the physical form] as quickly
as possible.

e The Rule 28 dictates that the MD, CS, or any other Director or Officer of the company
shall be made responsible for proper and safe keeping of all records and documents of the
company in electronic or physical form.

e While the Rule 29 provides provision for inspection of all electronic records and
reproduction of these as per requirements, the charge for any such reproduction shall not
be more than ten rupees per page.

7

(B) Service of Documents (Section-20)

This advocates that every presentation, submission, or despatch of company-related documents
should preferably be made through electronic means, to the concerned officials, shareholders, or
the Registrar.
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(C) Notice of Meetings

The notices of the Board Meetings and the General Meetings, are also to be sent by electronic
means and in the prescribed manner, as are described in the Section 173(3), and Section 101,
respectively. Also, the Rule 18 of the Indian Companies Rules of 2014 recommends that a record
of any failed transmissions of such notices and subsequent re-sending of these, must be retained
by the company as "Proof of Sending". Notices to shareholders, directors, or auditors regarding
electronic voting on a resolution and participation in a general meeting, may also be published on
the website of the company. In addition to presenting all details about the concerned meeting, the
company has also to clearly mention that the facility of voting through electronic means is
available. More information about the sending of notices for general meetings and the electronic
voting, is provided in the sections below.

(D) Payment of Dividend

As per Section 123, any dividend payable in cash, can also be remitted in any electronic mode to
the entitled shareholders, besides being paid by Cheques or Warrant.

(E) Admissibility of Certain Documents as Evidence

Any document reproduced from returns, or any document related with the administration,
management, or business activities of a company formally filed with the Registrar on paper or in
electronic form and duly authenticated by the Registrar, shall be admissible to any proceedings
of the company, without any further proof or production of the original documents as evidence.

(F) Voting Through Electronic Means [Electronic Voting System]

Voting through electronic means at the general meetings of a company, is one of the highly
significant provisions introduced by the new Indian Companies Act of 2013, to support e-
management and governance. Section 108, New Revised Clause 35B of the Listing Agreement
of SEBI, and the Rule 20 of the Companies (Management and Administration) Rules of 2014, all
emphasize that every listed company or a moderately big company with at least 1000
shareholders, should utilize preferably the facility of voting electronically by the shareholders
and members at the general meetings of the company, for passing any resolution
(Ordinary/Special).

However, the Ministry of Corporate Affairs [MCA, Govt. of India] vide its Circular dated
17" June, 2014, thoughtfully and liberally decided not to treat the specified provisions for voting
through electronic means [electronic voting system], as mandatory till December 31, 2014.

Swift Electronic Voting offers certain exclusive advantages to both the company [and its share
transfer agents] and the shareholders, provided it is fully secured and unbiased. Some of the most
significant and outstanding advantages of electronic voting [e-voting] are the following: ---
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It is Fast and Cost-Effective

Full Authenticity

Reduces Paperwork and Eliminates the Need of Storing the Physical Ballot Papers
Quick and Accurate Counting of Votes

Votes are not Delayed or Lost in Transit

Voting from Everywhere in any time

Increased Efficiency and Transparency

o

Processes To Be Followed by the Company for Electronic Voting

A public limited company which opts for providing the electronic voting facility to its
shareholders and members, with a view to make the task of voting faster, cost-effective, and
transparent, on any resolution, now has to follow the following provisions and processes: ---

Such a company is essentially required to send notices to its all shareholders, members,
directors, or auditors as per the Section 101, through electronic or postal means, for the
purpose of voting on any certain resolution electronically. Notices regarding invitation
for such a voting to all the members, should also be published on the website of the
company. The provision given in the Rule-18 is also applicable for such notices sent
electronically.

Any such notice must explicitly inform the procedure and manner for voting
electronically, time schedule for voting, logging information [login ID], and measures
and techniques for casting one's vote conveniently and fully securely.

The company is legally required to publish a self-illustrative advertisement regarding the
sent notice of voting and general meeting, in the most popular newspaper in the
concerned areas, at least five days before the beginning of the voting period, in order to
ensure participation of all members of the company in the voting process. Such an
advertisement should include the following matters-objectives of the general meeting; the
date of completion of sending of notices by company; the date and time of the
commencement and ending of voting through the electronic mode only; any agency for
offering information about the meeting; any responsible person or agency for receiving
grievances connected with electronic voting; etc.

The process of casting votes electronically shall remain open for at least one full working
day, and a maximum of three days. The closing date of voting must fall before the date of
pertinent general meeting by three clear days. Depending upon the receipt of sufficient
votes, any resolution is deemed to be passed on the predetermined date for the general
meeting.

A shareholder [holding shares in physical or dematerialized form] is entitled to cast a
vote on any specific resolution only once, he is not legally permitted to change his
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opinion subsequently. Again, casting of a vote is not allowed after the end of voting
period.

e To scrutinize the electronic voting process in an unbiased, fair, and transparent manner,
the Board of Directors shall appoint an independent, dignified and expert scrutinizer, who
is not an employee of the company. Well-versed in the system of e-voting, such a
scrutinizer shall present his impartial and judicious report [in favor of or against the
resolution] to the Chairman of the company, within a period of three working days
counted from the closing date of e-voting period. Any such scrutinizer may avail support
of one or more persons or witnesses [who are not in employment of the company], for
performing scrutiny blamelessly. This Scrutinizer may be a practicing Chartered
Accountant, a Company Secretary, a Costs Accountant, or an Advocate. The final result
of the voting, along with the scrutinizer's report is to be necessarily published on the
website of the company, within two days of passing of the specified resolution at the
relevant general meeting of shareholders and members. The scrutinizer is also responsible
for maintaining a register of detailed information about each shareholder, the number of
shares held by him, the nominal value of shares, his reaction to the voting, and certain
other valuable pieces of information regarding the shareholders, in interest of the

company. .
A " 4 h

CONCLUSION

Thus, the provisions for e-governance stipulated by the new company law of India, the
Companies Act of 2013, comprehensively cover all areas of activities of a company, especially
the public limited companies, and are really highly elegant for making all vital tasks of a
company, such as the proper maintenance and inspection of documents, conduction of efficient
business activities, and flawless corporate administration and management, rather easy and cost-
effective, amply transparent, and fully accountable and trustworthy. Actually, such ingenious and
bright provisions for highly efficient and transparent e-governance were imperative in the
thriving corporate world of India, in order to equip it for prospering fast in today's intensely
competitive national and international businesses in all economic sectors. Naturally, the listed
companies and the big public limited companies will be the very first to adopt these provisions
for e-governance; as is mentioned above, the Government of India has given them broad and
clear hints for the quickest possible [no time-limit yet fixed] conversion of their statutory books
of accounts and records to the electronic mode from the physical mode.

Corporate Governance under the Companies Act, 2013:
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Emergence of Corporate Governance in India

Corporate Governance is the new golden term coined in the corporate sector in the late 1990°s by
the Industry Association On Confederation of Indian Institute which was the first initiative in
India as a voluntary measure to be adopted by Indian companies. It has outlined a series of
voluntary recommendations to integrate best-in-class practices of corporate governance in listed
companies which touches the four cornerstones of fairness, transparency, accountability and
responsibility in managing the affairs of the company. The second major initiative was taken by
Security Exchange of India (SEBI) as Clause 49 of the Listing Agreement. The third key
initiative to effectively introduce Corporate Governance was taken by Naresh Chandra
Committee and Narayana Murthy Committee who previewed Corporate Governance model
working in companies from the viewpoint of shareholders, investors and other stakeholders of
the company. Corporate governance guidelines both mandated and voluntary have evolved since
1998, due to the sincere efforts of several committees appointed by the Ministry of Corporate
Affairs (MCA) and the SEBI. The real change in the corporate sector could be felt with the
introduction of 2009 Mandatory Corporate Governance Voluntary Guidelines which has to be
comply by companies listed on stock exchange by Clause 49 of Listing Agreement including
mandatory codes to be followed by companies pertaining to board of directors, audit committees
and various disclosures with respect to related party transactions, whistleblower policies etc. The
final assent to Corporate Governance practices in the effective management of the company can
be seen as introduction to new significant provisions introduced in the Companies Act, 2013 in
form of independent directors, women directors on the board, corporate social responsibility and
mandatory compliance of Secretarial Standards issued by Institute of Company Secretaries of
India as per Section 118 of Companies Act, 2013.

Corporate Governance — Meaning and Definitions

Corporate Governance is a multi-faceted subject and difficult to comprehend in a concise
definition. The main theme of corporate governance is to integrate sound management policies in
the corporate framework in such a manner to bring economic efficiency in the organization in
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order to achieve twin goals of profit maximization and shareholder welfare. Few comprehensive
definition on Corporate Governance are discussed below.

Institute of Company Secretaries of India

“Corporate Governance is the application of best Management Practices, Compliance of Laws in
true letter and spirit and adherence to ethical standards for effective management and distribution
of wealth and discharge of social responsibility for sustainable development of all stakeholders.”

Standard and Poor

“Corporate Governance is the way a company is organized and managed to ensure that all

financial stakeholders receive a fair share of the company’s earnings and assets.”

Mathiesen [2002]

“Corporate governance is a field in economics that investigates how to secure/motivate efficient
management of corporations by the use of incentive mechanisms, such as contracts,
organizational designs and legislation. This is often limited to the question of improving
financial performance, for example, how the corporate owners can secure/motivate that the

corporate managers will deliver a competitive rate of return” — WWW.€Nncycogov.com,

The Cadbury Committee U.K, defined corporate governance as follows

“It is a system by which companies are directed & controlled”.

Need of Corporate governance

The collapse of international giants like Eronf, Worlcom, Tyco, AOL and financial scams like
Satyam have been big eye-openers in the corporate arena to make realise the company’s
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management, ownership and stakeholders the emergent need to comply with Corporate
Governance principles in order to prevent themselves from paying huge corporate criminal
liabilities in the future. These huge corporate giants paid the cost for lack of good corporate
governance practices and corrupt policies adopted by management of these companies and their
financial consulting firms

The significance of good corporate governance solutions has widened because of the increasing
conflict between ownership and management disciplines, the non-compliance of financial
reporting by auditors which inflicts heavy losses on investors and lack of fair and transparent
culture in the company which shook’s investor trust in the financial viability of the company and
its ethical standards.

Good Corporate Governance — Corporate solutions

Good corporate governance is embedded to the very existence of a sound company. It is

important for the following reasons:

. \ 'y

1. Corporate governance lays down the foundation of a properly structured Board and
strives to a healthy balance between management and ownership which is capable of
taking independent decisions for creating long-term trust between the company and
external stakeholders of the company.

2. It strengthens strategic thinking at the top management by taking independent
directors on the board who bring intellectual experience to the company and unbiased
approach to deal with matters related to companies welfare.

3. It instils transparent and fair practices in the board management which results in
financial transparency and integrity of the audit reports.

4. Tt sets the benchmark for the company’s management to comply with laws in true
letter and spirit while adhering to ethical standards of the company for bringing out
effective management solutions in order to discharge its responsibility for smooth
functioning of the company.

Prepared by Aravindaraj K, Assistant Professor, Department of Commerce, KAHE 28/34




KARPAGAM ACADEMY OF HIGHER DEUCATION

CLASS: 11 B.COM  COURSE NAME: COMPANY LAW AND SECRETARIAL PRACTICE
COURSE CODE: 16PAU403A UNIT: V (ACCOUNTS OF COMPANY)
BATCH: 2016-2019

5. Itinstils loyalty among investors as their interest is looked after in the best manner by
a company who adopts good management practices.

Scope of Corporate Governance

Corporate governance instils ethical standards in the company. It creates space for open dialogue
by incorporating transparency and fair play in strategic operations of the corporate management.

A Y N

1. Accountability of Management to shareholders and other stakeholders

The significance of corporate governance lies in :

N

Transparency in basic operations of the company and integrity in financial reports
produced by the company

Component Board comprising of Executive and Independent Directors

Checks & balances is an integral part of good corporate governance.

Adherence to the rules of company in law and spirit

Code of responsibility for Directors and Employees of the company

Open Dialogue between management and stakeholders of the company.

© N o g B~ W

Investor Loyalty is a guarantor of good corporate governance practices

A Component board comprising of experienced professionals and active directorship who brings
rich experience and intellectual vision on the board resulting in a greater economic efficiency of
the company and enjoys the indispensable trust of the shareholders and key stakeholders of the
company and they turn into trusted market players in the corporate sector enjoying everlasting
market repute.

Key market players involved in corporate governance

The Corporate management decisions have an impact on various people and entities associated
with the company who are collectively known as stakeholders which include shareholders,
directors, creditors, employees, suppliers, government agencies and society at large. But there
are only key stakeholders like shareholders, directors, officers who are active participants in
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corporate governance process and other stakeholders who themselves are not involved in
corporate governance practices but rather are recipients of benefits derived from companies
having good corporate governance practices.

The Key Participants are as following

Shareholders

The shareholders are the principal owners of the company who provide capital to the company in
lieu of return received by them in form of dividends on the earnings of the company. The
individual shareholders participate in corporate governance procedures by exercising their voting
rights on the key decisions of the company in in the interest of all stakeholders. The other
institutional shareholders of the company like, insurance companies, trusts, investment banks,
etc. who have greater shareholding than other shareholders actively have a greater role in
monitoring corporate governance activities of the company as they are interested in market
viability of the company in form of large market shares.

Directors

The Board of Directors are key constitute players for formulating and implementing corporate
governance practices in the heart of the company machinery by making key decisions pertaining
to setting long term corporate strategy of the company, sharing high responsibility to run the
company on good governance structure, bringing effective board leadership to tackle the
company’s operations at all levels and monitoring its performance in a fair and transparent
manner.

Officers and key managerial personnel

Key Managerial Personnel (KMP) and other officers of the company who serve the top —
management level under the Companies Act, 2013 includes the Chief Executive Officer,
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Managing Director or Manager; Whole Time Director; Company Secretary.
The Key Managerial Personnel would advise the Boards to achieve the corporate goals and by
adhering to Good Corporate Governance practices. KMP would also have to report to the
Sectoral Regulators for the non-compliances made by the company.

The new law bestows upon KMP’s a significant role to run the company’s operations in
such a manner by adhering to laws in true letter and spirit in order to spell out the will of
directors and other stakeholders effectively and efficiently in achieving company’s twin

objective of profit maximization and maximization of wealth.

Role of Corporate Governance in banks

Bank and Financial Institutions are the backbones of the economic and financial system of any
country. Banks are the richest source of economic wealth of the company any nation’s progress

report is depicted through healthy and sound functioning of the banking system of the country.

To strengthen the banking practices in India, RBI plays a leading role in formulating and
implementing corporate governance norms for banking regime in India sector. Banking structure
is the lifeblood ofin economy to survi\ﬂin this globalized scenario.
o The chapter on Corporate Governance in Banks in India elaborately discusses the role
of
e RBI in regulating good c'orporate governance practices in banking sector in India.

Paper on — IIBF

“The RBI move to strengthen Corporate Governance led to seminal changes in the bank
administration. The sustained profitability, lower level of non-performing assets, improved
return on assets etc are some of the laud indicators of the sustaining policy of operating sound
banking system. Moreover, the movement of share prices in the market, increased appetite of
investors to look at banks for investment in bank centric equity market further speaks of broad
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market opinion of bank’s performance and reflection of market confidence. The corporate
governance framework in banks has been strengthened through regulation, supervision and by
maintaining constant interaction with the management. They cover identification of
responsibilities of the Boards of banks, disclosure and transparency in published accounts, and
shareholder and stakeholder rights and controls. The rating on management (M) which has been
introduced as part of the CAMELS (Capital, Asset Quality, Management, Earnings, Liabilities
and Systems) supervisory process takes into account the working of the board and its committees
including the Audit committee, effectiveness of the management in ensuring regulatory
compliance and adequacy of control exercised by the head/controlling offices. This model has
been further modified to include risk based supervision. The new evolution is intended to

manage influx of a range of financial risks entering the market with their nuances.”

Role of proxy advisory firms in Corporate Governance

Proxy advisory firms is a very nascent terminology introduced in the corporate world which are
basically independent research centers that evaluate the performance of corporate matters such as
mergers, acquisitions, top appointments and CEO pay, on which shareholders are expected to
vote on in AGMs, EGMs so that an informed decision can be taken by the shareholders about the
corporate policies undertaken by these companies in order to increase their shareholding
value.These firms engage in comprehensive analysis of the major activities of the company and
submit detailed reports in order to guide the shareholders to take decisions which turn out to be
beneficial to shareholders in the long run for safeguarding their interest with the company.

Proxy advisory firms charge fees from institutional investors and provide independent advisory
services and voting recommendations to the shareholders and other institutional investors.

India has home grown proxy advisory firms such as Institutional Investor Advisory Services
(lIAS), InGovern and Stakeholder Empowerment Services (SES) which provide more analytical,
sophisticated and structured report to shareholding units leading to a change in the governance
structure of the company.
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Role of corporate governance in Family Business

The history of Indian Corporate giants includes names like Tatas, Birlas, and now presently
Reliance who all are listed public Indian companies enjoying biggest market share in the country
are family promoted and managed companies. Nearly a third of the Sensex companies can be
said to be family promoted, controlled and managed. Research and experience show that family
ownership and control brings positive approach to the family business and its constituent
shareholders. However it is also true and has been seen in many family owned business in India
and abroad that these businesses also brings with itself magnitude of problems delineating
ownership from family management and sometimes destroying the whole businesses where
power play and conflicts take the first place and fair play and transparency in takes a back seat in
family owned businesses.

Corporate governance is the measuring rod which measures the long-term success of the
company and keeps peace in the family.

Corporate governance regulates the family and business levels of the company and brings good
solutions to family ownership challenges and often results in the long-term success of the family
business and maintains peace and harmony in the controlling family and maintaining fair balance
between family ownership and outside management control.

Prepared by Aravindaraj K, Assistant Professor, Department of Commerce, KAHE 33/34




KARPAGAM ACADEMY OF HIGHER DEUCATION

CLASS: 11 B.COM  COURSE NAME: COMPANY LAW AND SECRETARIAL PRACTICE
COURSE CODE: 16PAU403A UNIT: V (ACCOUNTS OF COMPANY)
BATCH: 2016-2019

POSSIBLE QUESTIONS
PART B

ANSWER ALL THE QUESTIONS
A
What is Accounts of Companies?
Define Auditors.
What is Prevention of Oppression and Mismanagement?
Define Winding up.
Define Official Liquidators.
What is National Company Law Tribunal?
Define E Governance.

© N o g bk~ w NP

Define Ministry of Corporate Governance.

PART C

ANSWER ALL THE QUESTIONS
Act, 2856 relating to the qualification,

ay present a petition

3. rstand by windifg up of a company? What are the different modes of
4 of a liquidator.
5. How is an mpany appointed? How is his remuneration fixed and by

whom?

6. In what cases may @company be wound up by the Court? Who may apply to the Court to
exercise the power in this connection?

7. What are the duties of a company secretary in respect of the compulsory winding up of
the company?

8. Explain the rights, powers and duties of an auditor?

9. What are the statutory restrictions on the appointment of the auditors of a company?

10. When can a company be voluntarily wind up? What are the consequences of such a
winding up? What procedure is followed in case of such a winding up?
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OPTION1 OPTION2 | OPTION3 | OPTION4 | ANSWER
1 | Charge includes Loans Security Hire Mortgage
Commencement of winding up of a company does not Both (a) &
2 | affect the nature of A fixed ¢ (b) b) Specific Both a & b)
Which of the following authorities is empowered to
3 | extent time for registration of charges ? NCLT NCLT
is a charge when it is made specifically to cover Both (a) &
4 | assets (b) Specific
IS a charge created on a class of assets rel
5 | to ordinary course of business loating b) Specific Floating
Charge on Charge on Charge on
Which of the following charge is not registered with the called made | call made but | immovable
6 | ROC but not paid | paid property
Charge on
Unsecured debentures does not require any re Floating Both (a) & | uncalled
7 | because it is not secured by charge (b) share capital | Both (& (b)
Incase of any default is madg
8 | related to charge then pendli 10 to 15 1510 20 20t0 25 510 10
Sec. contali
9 | modification of a cf 135 140 145 135
Any charge is sati
10 | file with ROC 17 18 19 20 17
A charge requiring registrat
11 | registrar with in 21 days 30 days 45 days 40 days 30 days
When a charge become void., the meney secured there
12 | under becomes repayable with in ponths 1 2 10 immediately | immediately
1to6 1t09 1to 12 1to6
13 | What is the time limit for conducting statutory meeting? | 1 to 5 months months months months months
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Notice of statutory meeting should be given with a 14 clear 21 clear
14 | period not less than 21 clear days 7 clear days | 30 clear days | days
15 | Notice of statutory meeting should be attested by at least. | 3 directors 2 directors | 3 directors | 4 directors 2 directors
16 | The time gap between two AGM’s shall not exceed. 16 months | 10months 15 months
First AGM must be held within from the
17 | incorporation of the company 10months 18 months
XYZ co, incorporated on 1% Jan 2005. The AGM should
be held on 1% July 2006. ROC extended that time to not
18 | Sep.2006.1s the AGM valid. enforceble Invalid
Every AGM must be held with from the
19 | date of the Balance Sheet. 9 months 10months 9 months
First AGM must be held with in from the
20 | date of the balance sheet 5months 10months 9months
Corporate Registered
21 | AGM should be held at office other places | office
75,000+25 | 1,00,000+25 50,000+250
0 per every | O perevery | 25,000+250 | per every
22 | Failure to convene AGM day day per every day | day
Length of notice in thg case
Acrticles provided 2
23 | the AGM valid Invalid void enforceable | Valid
Length of notice in th
Avrticles provided that 15
24 | Is the AGM valid Valid Invalid void enforceable Invalid
A shareholder appointed a pro
member of the company. Do with this not
25 | statement. Agree Disagree applicable botha &b Disagree
All special business can only be transg€ted by passing a not
26 | special resolution. Do you agree with this statement Agree Disagree applicable botha &b Disagree
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27 | In case of Public Company the quorum should be 5 members 7 members | 2 members | 8 members 5 members
28 | In case of private company the quorum should be 2 members 4 members | 8 members 2 members
Any time Commence
d) End of during ment of
29 | Quorum should be present at the meeting | meeting. meeting
meeting given an opportunity to the member to
30 | know discuss on promotion & formation of the company. quartely Statutory
report is send by the directors to its
31 | members. quartely Annual
In the given below who are not required to hold Public Both (a) &
32 | Statutory General Meeting company (b) Both (& (b)
In case of Statutory General Meeting receipts &
payments are prepared up to before the
33 | date of report 7 9 7
Who should certify that company allotted th
34 | cash received in respect there of Director Share holder | Members Auditor
In the given below who are reguired to hold A. Private Government | holding Public
35 company company company company
The time period for conguctio
36 | ROC for how many 2 3 4 3
Association | Association
Which of the following Private Gowvt not for not for
37 | public holiday Public company company company profits profits
may grant exemptio
38 | with regard to the time & place CG ROC NCLT D.C.A C.G
In case of failure to convene the A
39 | Rs. 25,000 50,000 75,000 80,000 50,000
In case of continuing default to conve e AGM fine
40 | isRs. for every day 250 300 350 400 250
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41 | The resolution passed at AGM are Valid Voidable Void abinitio | Valid
Every business transacted at an EGM is a Both (a) &
42 | business Ordinary (b) void special
M.M. Obtained, the incorporation on Jan 1, 1993 and
C.C.B onJune 1, 1993. The earliest date on which it can August 1,
43 | hold the statutory meeting is 1-Aug-93 1993
The act
onstitutes a done is
44 | Majority rule is not applicable when mistakes illegal
Directors of
45 | A cost auditor makes his report to: Registrar C.G. company
Annual Extra
general ordinary Statutory
46 | A company not declare dividend at. meeting G.M quoram meeting
If as a person is present in mof€ than 1 capacity
47 | presence will be counted a 2 3 4 2
In the absence of a quogum the'proceedings of the
48 | meeting will be Void Voidable enforceable Void
If quorum is not time the
49 | meeting is stand dissol Yo Hr 1 Hr. 1% Hr 2 Hr. Yo Hr.
In case of class or debentu
50 members. 1 2 3 4 1
Order to call a EGM
51 | present in person or by proxy. ROC C.G NCLT D.C.A C.G
can vote at the meeting eve gh not a All the
52 | member. shareholder President Governor botha & b above
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Callsin Both (a) & | no voting Calls in
53 | Voting right can’t be exercised in case of Calls in advance rrears (b) rights arrears
Casting vote can be cast by whom only in case of
54 | equality of votes Chairman Dirgctor Auditor Manager Chairman
55 | The Chairman on his own motion also order a poll | Must not required | May
Poll is conducted by Chairman with in hrs
56 | from the demand. 36 48
a) &
57 | Proxy need not be a of the company creditord Both and b)
Depositing of proxy with the company should be m
58 | with in how many hours 36 72 48
If the notice contain a special business then an Both (a) &
59 | statement shall be enclosed: (b) minuts Explanatory
is the official recording of the p Both (a) &
60 | a meeting Minutes (b) records Minutes

Prepared by Aravindaraj K, Assistant Professor, Department of Commerce, KAHE

5/5




	1.pdf (p.1-6)
	2.pdf (p.7-8)
	3.pdf (p.9-27)
	4.pdf (p.28-32)
	5.pdf (p.33-53)
	6.pdf (p.54-61)
	7.pdf (p.62-127)
	8.pdf (p.128-135)
	9.pdf (p.136-151)
	10.pdf (p.152-156)
	11.pdf (p.157-190)
	12.pdf (p.191-195)

